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Presidential Documents

Title 3—

The President

Presidential Determination No. 93-28 of June 25, 1993

Presidential Determination on Haiti Reconstruction and
Reconciliation Fund

Memorandum for the Secretary of State [and] the Secretary of Defense

Pursuant to the authority vested in me by section 614(a) of the Foreign
Assistance Act of 1961, as amended (the ‘‘Act”), I hereby:

(1) determine that it is important to the security interests of the United
States to furnish to Haiti up to $36.4 million in assistance from Development
Assistance obligated for Haiti, and under Chapters 4, 5, and 6 of Part
IT of the Act from Economic Support Funds (ESF) previously allocated
for Peru and ESF deobligated from Bolivia, without regard to sections 513
and 518 of the Foreign Operations, Export Financing, and Related Programs
Appropriations Act, 1993 (Public Law 102-391), and sections 620(q) and
660 of the Foreign Assistance Act of 1961, as amended (22 U.S.C. 2151
et seq.), or any other provision of law within the scope of section 614;

(2) determine that it is vital to the national security interests of the
United States to furnish up to $918,000 in assistance under section 23
of the Arms Export Control Act from Foreign Military Financing (FMF)
funds previously obligated for Haiti and $250,000 in FMF previously obli-
gated for Peru, without regard to section 513, the proviso in section 515(b),
and section 518 of the Foreign Operations, Export Financing, and Related
Programs Appropriations Act, 1993 (Public Law 102-391), and sections 620(q)
and 660 of the Foreign Assistance Act of 1961, as amended (22 U.S.C.
2151 et seq.), or any other provision of law within the scope of section
614; and

(3) authorize the furnishing of such assistance and the making and financ-
ing of such sales.

By virtue of the authority vested in me by the Constitution and laws of
the United States, including section 301 of title 3, Umted States Code,
and section 621 of the Act, I hereby:

(1) delegate to the Secretary of State the authority conferred upon the
President to make determinations under section 610 of the Act for the
purpose of transferring ESF funds available for assistance described in para-
graph (1) of this determination to, and consolidating such funds with, funds
available under Chapters 5 and 6 of Part II of the Act for Haiti; and

(2) authorize the Secretary of State to take any other actions appropriate
with respect to such a transfer.
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[FR Doc. 93-16716
Filed 7-8-83; 3:14 pm]
Billing code 4710-10-M

The Secretary of State is hereby authorized and directed to transmit this
determination to the Congress and to arrange for its publication in the

Federal Register.
) . N A}

THE WHITE HOUSE,
Washington, June 25, 1993.

Editorial note: For the President’s Executive order and message to the Congress on further
economic sanctions against the current Haiti government, see the Weekly Compilation of Presi-
dential Documents (vol. 29, p. 1206). : ’
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Part 246

Special Supplemental Food Program
for Women, infants and Children (WIC):
Emergency Funding Rule

AGENCY: Food and Nutrition Service,
USDA. .

ACTION: Final rule.

SUMMARY: The Supplemental
Appropriations Act of 1993, title I,
chapter I, enacted on July 2, 1993,
provides that for any Fiscal Year 1993
reallocation process, the Secretary may
waive the capping provision contained
in departmental regulations governing
funds allocation for the Special
Supplemental Food Program for
Women, Infants and Children (WIC) to
ensure additional funds are received by
States most in need. Accordingly, this
rule, effective through September 30,
1993, implements an emergen
revision to the food funds allocation
formula for (WIC} to allow the allocation
of additional funds to certain WIC State
agencies which can utilize these funds
to serve additional Program participants
who would otherwise not be served in
Fiscal Year 1993. For the remainder of
Fiscal Year 1993 only, this rule will
waive the provision which limits any
_State agency to a 15 percent increase in
food funding. This waiver will apply to
certain residual funds which remain
after agﬁhcaticn of the current food
funds allocation formula. As it would
not be in the best public interest to
delay the implementation of the
provisions of this rule since such delay
would prevent the rule from being
effective and prevent the Department
from allocating the funds needed to
serve additional participants in this
fiscal year, good cause exists to forego
8 public comment period.

EFFECTIVE DATE: June 30, 1993.

FOR FURTHER INFORMATION CONTACT:
Deborah Mclntosh, Chief, Program
Analysis and Monitoring Branch,
Supplemental Food Programs Division,
Food and Nutrition Service, USDA,
3101 Park Center Drive, Alexandria,
Virginia 22302, (703) 305-2710.

SUPPLEMENTARY INFORMATION:
Classification

This rule has been reviewed under
Executive Order 12291, and has been
determined not to be major. The
Assistant Secretary for Food and
Consumer Services does not anticipate
that this rule will have an impact on the

econom}' of $100 million or more. This -

rule will not result in a major increase
in costs or prices for consumers,
individual industries, Federal, State or
local government agencies, or
geographic regions. Further, this rule
will not have a significant adverse effect
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. - :

Regulatory Flexibility Act ,

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). Pursuant to that review, the
Acting Administrator of the Food and
Nutrition Service (FNS) has certified
that this rule will not have a significant
impact on a substantial number of small
entities. Some State and local agencies -
will be most affected because of the
additional program administration
involved; however, the effect on these
entities will be minimal. Additional
participants and applicants may be
served by the Program, and accordingly
would also be affected.

Paperwork Reduction Act

This rulemaking imposes no new
reporting or recardkeeping provisions
that are subject to OMB review in
accordance with the Pa ork
Reduction Act of 1980 (44 U.S.C. 3507).

Executive Order 12372

This program is listed in the Catalog
of Federal Domestic Assistance
Programs under 10.557 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with

State and local officials (7 CFR part
3015, subpart V, and final rule-related
notice published June 24, 1983 (48 FR
29114)).

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
ani'l state or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect unless so specified in the
*Effective Date” section of this
preamble, Prior to any judicial challenge
to the provisions of this rule or the
application of its provisions, all
applicable administrative procedures
must be exhausted. In the WIC Program,
the administrative procedures are as
follows: (1) Local agencies and
vendors—State agency hearing
procedures issued pursuant to 7 CFR
246.18; (2) applicants and participants—
State agency hearing procedures issued
pursuant to 7 CFR 246.9; (3) sanctions
against State agencies (but not claims for
repayment assessed against a State
agency) pursuant to 7 CFR 246.19—
administrative appeal in accordance
with 7 CFR 246.22; and (4) procurement
by State or local agencies—
administrative appeal to the extent
required by 7 CFR 3016.36.

Emergency Provision Affecting the Food
Funds Allocation Formula

Background

Each fiscal year, once an
appropriation is enacted for the WIC
Program, funds are allocated to State
agencies through funding formulas.
Food funds are first allocated for
stability grants, which provide State
agencies with their prior fiscal year’s

“total food grant adjusted by an inflation

factor, and with funds set aside to serve
migrant participants. Any funds -
remaining after the stability food grants
are satisfied are classified as residual
funds and are allocated equally through
targeting and growth components of the
funding formula. All States receive
targeting funds based ((m thelir service io
Priority I cipants (mainly-prenata
womer¥ wmdemed health risks and/
or who are at nutritional risk). Growth
funds are allocated only to those States
which, when compared to other States,
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receive less than their equitable share of
funds ba%ed primarily on the size of
their incoms eligible populations.
Census data from 1990, used for the first
time in the allocation of Fiscal Year
1993 food growth funds, revealed that
certain States are significantly -
underfunded based on the size of their
income eligible populations.

Through the growth component of the
funds allocation formula, particular
States have already received substantial
funding increases in Fiscal Year 1993
and are eligible for further increases
from the July reallocation. However,
many of these States eligible for growth
funds from the July reallocation have
declined to accept the full amount of
funds which would be provided through
the food funding formula. Due to the
lateness in the fiscal year, as well as
previous rapid caseload expansion,
these States do not believe they can
effectively utilize additional food funds
in Fiscal Year 1993, Therefore, the
funds declined by these State agencies
are available-for reallocation to other
States eligible for growth funds which
believe they can utilize more funds.

Although these food funds are
available for reallocation, the allocation
formula has a cap which limits the
increase in residual funding that any
State may receive from one fiscal year
to the next to 15 percent above the level
of the stability grant adjusted for '
inflation. The 15 percent capping
provision was implemented to prevent
State agencies from receiving funds
beyond their growth capacity in one
fiscal year. This limitation was also
deemed necessary at the time of
implementation to assure that residual
funds were shared widely among all
growth State agencies in need of funds.
The result of the cap is to prevent some
underfunded growtg States willing to
accept additional growth funds from
receiving these funds in Fiscal year
1993.

The ability of State agencies to handle
rapid Program growth efficiently and
effectively is variable. Those State
agencies which do not presently have
space and staff readily available to
expand participation are unwilling to
accept funds that they may be unable to
use, or unable to use in a manner which
maintains the quality of service to
Earticipants. More importantly,

owever, some State agencies are able to
absorb larger growth allocations than
they would otherwise receive under the
existing cap.

Justification for Emergency Waiver to

the 15 Percent Capping Provision

The Supti)lemental Appropriation Act
of 1893, title I, chapter I, enacted July

2, 1993, provides that for any fiscal year
1993 reallocation process, the Secretary
may waive the 15 percent cap regulation
to ensure additional funds are received
by States most in need. The
combination of the large number of

owth States declining additional

ds and other growth States desiring

additional funds, but limited by the 15
percent capping provision, has resulted
in an unprecedented complication with
the current funds allocation formula.
Without a revision to current
regulations governing the allocation of
food funds, FNS is unable to allocate the
available growth funds in Fiscal Year
1993 to maximize the number of WIC
garticipants who can be served in this

scal year.

Congress was unambiguous about its
findings and purposs in creating the
WIC Program. As set forth in section
17(a) of the Child Nutrition Act of 1966
(the Act), it found that substantial
numbers of pregnant, postpartum and
breastfeeding women, and infants and
children are from families with
inadequate income and are at special
risk with respect to their physical and
mental healtﬁ by reason of inadequate
nutrition and health care. Section 17(a)
further states that the purpose of the
WIC Program is to provide
supplemental foods and nutrition
education to these individuals, “up to

- the authorization levels set forth in [this

Act].” :

Without waiving the 15 percent cap,
available growth funds will not be
optimally utilized in the fiscal year, and
participants who could be served within
current funding levels will not be
served. Waiving the cap will not only
maximize allocation of funding and
permit the Program to serve more
participants, it will do so with minimal
disruption to the total Fiscal year 1993
grant levels anticipated by State
agencies. In addition to permitting FNS
to utilize all allocated Program funds,
this modification to the regulations will
permit FNS to reduce the severs
inequities among State agencies in the
percentage of income eligible
population served. Moreover, as noted
above, the Supplemental
Appropriations Act of 1993, title ,
chapter I, specifically permits this
waiver, thereby ensuring the most
effective use of available funds for the
purpose of improving nutrition among
pregnant, postpartum and breastfeeding
women, and infants and children in
those States most in need.

In view of the fact that the end of the
fiscal year is fast approaching, the
Administrator of FNS has determined
that this action must be effective
immediately in order to result in the

effective allocation and utilization of
WIC funding in Fiscal Year 1993. The
Administrator of FNS has found,
therefore, that it would be impracticable
and contrary to the public interest to
provide for a comment period, and that,
accordingly, good cause exists pursuant
to 5 U.S.C. 553(b) to waive notice and
an opportunity for comment on this
action. :

Implementation of the Waiver to the 15
Percent Capping Provision

To resolve this issue for the Fiscal
Year 1993 July reallocation and any
other reallocations for the remainder of
this fiscal year, food funds will be
allocated through the current food funds
allocation formula until the formula
fails to allocate remaining available
funds. FNS anticipates that these
remaining funds will be from the growth
component of the residual allocation.
Accordingly, the remaining growth
funds will be allocated through the
growth component of the food funds
allocation formula and the 15 percent
capping provision will be removed. If
any State agency reaches an allocation
level beyond the funds it has requested,
excess funds will go to State agencies
willing to accept more funds. As with
all reallocations, these funds will
become a permanent part of
participating States’ stability grants for
the next fiscal year.

List of Subjects in 7 CFR Part 246

Food assistance programs, Food
donations, Grant programs—Saocial
programs, Infants and children,
Maternal and child health, Nutrition
education, Public assistance programs,
WIC, Women.

Accordingly, 7 CFR Part 246 is being
amended as follows:

PART 246—SPECIAL SUPPLEMENTAL
FOOD PROGRAM FOR WOMEN,
INFANTS AND CHILDREN

1. The authority citation for part 246

* is revised to read as follows:

Authority: Secs, 123 and 213, Pub. L. 101-
147, 103 Stat. 877 (49 U.S.C. 1751); sec. 3201,
Pub. L. 100-680, 102 Stat. 4181 (42 U.S.C.
1786); sec. 645, Pub. L, 100460, 102 Stat.
2229 (42 U.S.C. 1786); secs. 212 and 501,
Pub. L. 100435, 102 Stat. 1645 (42 U.S.C.
1786); sec. 3, Pub. L. 100-356, 102 Stat. 669
{42 U.S.C. 1786); sec. 8-12, Pub. L. 100237,
101 Stat, 1733 (42 U.£.C. 1786); sec. 341353,
Pub. L. 99-500 and 99-591, 100 Stat. 1783
and 3341 (42 U.S.C. 1786); sec. 815, Pub. L.
97-35, 95 Stat. 521 (42 U.S.C. 1786); sec. 203,
Pub. L. 96499, 94 Stat. 2599 (42 U.S.C.
1786); sec. 3, Pub. L. 95-627, 92 Stat. 3611
(42 U.S.C. 1786).
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2. In § 246.18, the introductory text of
paragraph (c){2)(ii) is revised to read as
follows: : :

§246.16 Distribution of funds.

o***

(2) . W

(ii) Allocation of residual funds. Any
funds remaining available for allocation
for food costs after the allocation of
stability food funds required by
paragraph (c)(2)(i) of this section has
been completed shall be allocated as
follows; Provided however, That the
aggregate amount of such residual funds
allocated to any State agency for food
costs in any fiscal year shall not exceed
15 percent of the amount of stability
funds that would have been allocated to
such State agency for food costs in such
fiscal year if the inflation factor had
been the anticipated rate of inflation as
determined by FNS. For any Fiscal Year
1993 reallocation occurring after June
30, 1993, if any growth funds remain
after the initial reallocation, either
because a State agency has declined to
accept those funds, or by operation of
the 15 percent restriction in this
paragraph, then the 15 percent
restriction shall not apply to those

remaining funds and such funds shall
be allocated as growth funds.
" » ® »~ L ]

Dated: July 7, 1993,
Christopher J. Martin,
Acting Administrator
[FR Doc. 93-16479 Filed 7-12-93; 8:45 am)
BILLING CODE 3410-30-

Agricultural Marketing Service
7 CFR Part 906

[Dockst No. FV93-906~1IFR]

Expenses and Assessment Rate for
the Marketing Order Covering Oranges
and Grapefruit Grown In Lower Rio
Grande Valley in Texas

AGENCY: Agricultural Marketing Servics,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
authorizes expenditures and establishes
an assessment rate for the Texas Valley
Citrus Committee (TVCC) under M.O.
No. 806 for the 1993-94 fiscal year.
Authorization of this budget enables the
TVCC to incur expenses that are
reasonable and necessary to administer
this program. Funds to administer this
program are derived from assessments
on handlers. ‘

DATES: Effective beginning August 1,
1993, through July 31, 1994. Comments
received by August 12, 1993 will be
considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this interim final rule.
Comments must be sent in triplicate to
the Docket Clerk, Fruit and Vegetable

* Division, AMS, USDA, P.O, Box 96456,

room 2523-S, Washington, DC 20090
6456. Fax (202) 720-5698. Comments
should reference the docket number and
the date and page number of this issue
of the Federn‘l) Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours. '

FOR FURTHER INFORMATION CONTACT:
Belinda Garza, Marketing Specialist,
McAllen Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
1313 East Hackberry, McAllen, Texas
78501, telephone: (210) 682-2833; or
Britthany Beadle, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-64586, telephone: (202) 690—
0992. ‘
SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
Marketing Agreement and Order No.
906 (7 CFR part 906) regulating the
handling of oranges and grapefruit
grown in the lower Rio Grande Valley
in Texas. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This rule has been reviewed by the
Department of Agriculture (Department)
in accordance with Departmental
Regulation 1512-1 and the criteria
contained in Executive Order 12291 and
has been determined to be a “non-
major” rule.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. Under the
marketing order provisions now in -~
effect, oranges and grapefruit grown in
Texas are subject to assessments. It {s
intended that the assessment rate
specified herein will be applicable to all
assessable citrus fruit handled during
the 1993-94 fiscal year, beginning
August 1, 1993, through July 31, 1994.
This interim final rule will not preempt
any state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any

handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of the entry of the ruling,

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),

" the Administrator of the Agricultural

Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility,

There are approximately 135 handlers
of oranges and grapefruit regulated
under the marketing order each season
and approximately 2,500 orange and
grapefruit producers in Texas. Small
agricultural producers have been .
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as thoss whose annual
receipts are less than $3,500,000. The
majority of these handlers and
producers may be classified as small
entities.

The Texas orange and grapefruit
marketing order, administered by the
Department, requires that the
assessment rate for a particular fiscal

ear apply to all assessable citrus fruit
Kandle from the beginning of such
year. Annual budgets of expenses are
prepared by the TVCC, the agency
responsible for local administration of
this marketing order, and submitted to
the Department for approval. The
members of the TVCC are handlers and
producers of Texas oranges and
grapefruit. They are familiar with the
TVCC'’s needs and with the costs for

oods, services, and personnel in their

ocal area, and are thus In a position to
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formulate appropriate budgets. The
TVCC's budget is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input. ,

a assessment rate recommended by
the TVCC is derived by dividing the
anticipated expenses by expected
shipments of oranges and grapefruit.
Because that rate is applied to actual
shipments, it must be established at &
rate which will provide sufficient
income to pay the TVCC's expected
expenses.

e TVCC met on May 20, 1993, and
on a vote of 11 in favor and four
opposed, recommended total expenses
for the 1993-94 fiscal year of $984,319
and an assessment rate of $0.15 per 7/
10 bushel carton. A motion was made
by four TVCC members to lower the
assessment rate to $0.12 but the motion
" failed by the above vote. In comparison,
-the 1992-93 fiscal year expense amount

was $577,200, which is $407,119 less
than the recommended $984,319 for this
season and the assessment rate has
remained unchanged.

Assessment income for the 1993-94
fiscal year is expected to amount to
$825,000 based upon estimated fresh
domestic shipments of 5.5 million
cartons of oranges and grapefruit.
Adequate funds exist in the TVCC's
reserve to cover budgeted expenses. In
comparison, the assessment income for
the 1992-93 fiscal year was estimated at
$375,000 based upon anticipated fresh
domestic shipments of 2.5 million
cartons of oranges and grapefruit. Funds
in the reserve at the end of the fiscal
year, estimated at $170,000, will be
within the maximum permitted by the
order for one fiscal year’s expenses.

Major expense categories for the
1993-94 fiscal year include $110,894 for
shared administrative expenses with the
South Texas Onion and Melon
committees, $723,425 for TexasSweet
Citrus Advertising, Inc., compared to
$356,700 for the 1982-93 fiscal year,
and $150,000 for the Mexican Fruit fly
support program.

hile this action will impose some

additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs should be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including the

information and recommendations
submitted by the TVCC and cther
available information, it is hereby found
that this rule as hereinafter set forth will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it s impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this action until 30 days after
g:‘l:)llcation in the Federal Register

ause: (1) The TVCC needs to have

sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the fiscal year for the TVCC
begins August 1, 1993, and the
marketing order requires that the rate of
assessment for the fiscal year apply to
all assessable oranges and grapefruit
handled during the fiscal year; (3)
handlers are aware of this action which
was recommended by the TVCC at a
gublic meeting and which is similar to

udgets issued in past years; and (4) this
interim final rule provides a 30-day
comment period, and all comments
timely received will be considered prior
to finalization of this action.

List of Subjects in 7 CFR Part 906
Grapefruit, Marketing agreements and

orders, Oranges, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR part 906 is amended as
follows:

PART 906—ORANGES AND

" GRAPEFRUIT GROWN IN THE LOWER

RIO GRANDE VALLEY IN TEXAS

1. The authority citation for 7 CFR
part 906 continues to read as follows
Authority: 7 U.S.C. 601-674.

Note: This action will not appear in the
annual Code of Federal Regulations.

2. A new §906.233 is added to read
as follows:

§906.233 Expenses and assessment rate.

Expenses of $984,319 by the Texas
Valley Citrus Committee are authorized
and an assessment rate of $0.15 per 7/
10 carton on assessable oranges and
grapefruit is established for the fiscal
year ending July 31, 1994. Unexpended
funds may be carried over as a reserve.

Dated: July 7, 1993.
Robert C, Keeney,

Deputy Director, Fruit and Vegetable Division.

[FR Doc. 93~-16537 Filed 7-12-93; 8:45 am]
BILUNG CODE 3410-02-M

7 CFR Part 981

[Docket No. FV93-881-3IFR}

Almonde Grown In Californla;
Expenses and Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
authorizes expenditures and establishes
an assessment rate under Marketing
Order No. 981 for the 1993-94 crop
year. Authorization of this budget
enables the Almond Board of California
(Board) to incur expenses that are
reasonable and necessary to administer
the program. Funds to administer this
program are derived from assessments
on handlers.

DATES: Effective beginning July 1, 1993,
through June 30, 1994. Comments
received by August 12, 1993, will be
considered prior to issuancs of a final
rule. -

ADDRESSES: Interested persons are
invited to submit written comments
concerning this action. Comments must
be sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2523-S,
Washington, DC 20090-6456, FAX 202-
720-5698. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.

" FOR FURTHER INFORMATION CONTACT:

Martin Engeler, California Marketing
Field Office, Fruit and Vegetable
Division, AMS, USDA, 2202 Monterey
Street, suite 102B, Fresno, California
83721, telephone number 209487~
50801; or Martha Sue Clark, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20080-6458, telephone 202-720-
9918.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No, 881, both as amended (7
CFR Part 981), regulating the handling
of almonds grown in California. The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This rule has been reviewed by the
Department of Agriculture (Department)
in accordance with Departmental
Regulation 1512-1 and the criteria
contained in Executive Order 12291 and
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has been determined to be a “non-
major” rule.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. Under the
provisions of the marketing order now
in effect, California almonds are subject
to assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable almonds
handled during the 1893-94 crop year,
beginning July 1, 1993, through June 30,
1994. This interim final rule will not’
preempt any State or local laws,
regulations, or policies, unless they
Ppresent an irreconcilable conflict with
this rule,

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and reiueesting 8 modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his/her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling

- on the petition, provided a bill in equity
is filed not later than 20 days after 319
date of the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

. There are approximately 7,000
producers of California almonds under
this marketing order, and approximately
115 handlers. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of

California almond producers and
handlers may be classified as small
entities.

The budget of expenses for the 1993~
94 crop year was prepared by the
Almond Board of Caﬁfomia. the agency
responsible for local administration of
the marketing order, and submitted to
the Department of Agriculture for
approval. The members of the Board are
producers and handlers of California
almonds. They are familiar with the
Board’s needs and with the costs of
goods and services in their local area
and are thus in a position to formulate
an appropriate budget. The budget was
formulated and discussed in a public -
meeting. Thus, all directly affected
persons have had an opportunity to
participate and provide input.

The assessment rate recommended by
the Board was derived by dividing
anticipated expenses by expected
receipts of California almonds. Because
that rate will be epplied to handlers’
actual receipts, a rate must be
established that will provide sufficient
income to pay the Board’s budgeted
expenses.

e Board met May 18, 1993, and
recommended by a vote of 8to 1 a
1993-94 budget of $11,445,000,
$950,049 less than the previous year.
This amount includes administrative
and other expenses of $7,803,454,
$2,183,405 more than the previous year,
and $3,641,546 for creditable '
advertising expenditures. Increases in
administrative and other expenses
include $1486,378 for salaries, $13,000
for employee benefits, $17,000 for
retirement, $23,400 for payroll taxes,
$101,500 for travel, $5,000 for Board
travel, $4,000 for research conference,
$5,672 for office rent, $4,100 for
financial audit, $8,000 for Board
insurance, $500 for security, $5,000 for-
telephone, $2,000 for &ostage &
delivery, $7,000 for office supplies,
$6,000 for printing, $1,000 for
miscellansous, $22,000 for newsletter/
releases, $10,000 for contingencies,
$1,800,000 for promotional activities,
$1,500 for crop estimate, and the
addifion of $15,000 for staff training,
$8,000 for equipment rent, $30,000 for
contract labor/consultant, $10,000 for
utilities, $5,000 for dues and

. subscriptions, $40,000 for computers

and software, and $46,500 for iture
and fixtures. These increases would be
partially offset by decreases of $10,000
for meetings, $28,500 for compliance
audits and analysis, $25,000 for data
processing, $250 for publications,
$9,895 for production research, $25,000
for econometric model/analysis, $15,500
for vehicle replacement, $23,000 for
office equipment, $10,000 for relocation

expenses, and $7,000 for generic packs/
promotion for which no funding was
recommended.,

The Board also recommended by a
vote of 8 to 1 an assessment rate of 2.25
cents per kernel pound, the same as last

ear. The Board also retommended that

andlers should be eligible to receive
credit for their own authorized
marketing promotion (paid advertising)
activities for up to 1.00 cent of this 2.25
cents assessment rate, 0.25 cent less
than last year. The 1.25 cents per kernel
pound portion of the assessment
destined for administrative expenses is
.25 cent more than last year. Revenues
are expected to be $6,175,000 from .
administrative assessments (494,000,000
pounds @ 1.25 cents per pound),
$699,998 from the portion of
assessments eligible for credit but
received by the Board from handlers
who do not obtain credit for their own
activities, $30,000 from interest, and
$300,000 from the Board's reserve, for a
total of $7,204,998. These projections
would result in a $598,456 shortfall in
revenue based on current estimates of
the 1993 crop yield. In light of this
projected revenue shortfall, the Board
recommended that any shortfall be
applied against its generic promotion
(paid advertising) activities and that the
amount of money spent for these
activities be reduced accordingly.
However, the Board decided not to
reduce the total amount ($5,400,000)
estimated for this activity by the amount
of the expected shortfall because its
assessment revenue projections are
conservatively estimated and it expects
additional revenue to accrue.

The remaining $3,641,546 of
recommended 1993-94 expenses is the
estimated amount which handlers are
expected to spend and have credited for
their own authorized marketing
promotion activities during the 1993-94
crop year. Unexpended funds from
1993-94 may be carried over to cover
expenses during the first four months of
the 1994-95 crop year. :

This action will impose the obligation
to pay assessments on handlers. The
assessments are uniform for all
handlers. Some of the assessment cast
may be passed on to producers.
However, the assessment cost will be
offset by the benefits derived by the

" operation of the marketing order,

erefore, the Administrator of the
AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Board and other
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available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 5§53, it is also
found and deternpined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this action until 30 days after
g::)licaﬁon in the Federal Register

ause: (1) The Board needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the crop year begins on July 1,
1993, and the marketing order requires
that the rate of assessment for the crop
year apply to all assessable California
almon dled during the crop year;
(3) handlers are aware of this action
which was recommended by the Board
at a public meeting and is similar to
other budget actions issued in past
years; and (4) this interim final rule
provides a 30-day comment period, and
all comments timely received will be
considered prior to finalization of this
action.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the

Freamble. 7 CFR part 981 is amended as
ollows:

PART 931—ALMONDS GROWN IN
CALIFORNIA .

1. The authority citation for 7 CFR
part 981 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new § 981.340 is added to read
as follows:

Note: This section will not appear in the
Code of Federal Regulations.

§$981.340 Expenses and asssssment rate,

Expenses of $11,445,000 by the
Almond Board of California are
authorized for the crop year ending June
30, 1994. An assessment rate for the
crop year payable by each handler in
accordance with §981.81 is fixed at 2.25
cents per kernel pound of almonds less
any amount credited pursuant to
§ 981.41, but not to exceed 1.00 cent per
kernel pound of almonds.

Dated: July 7, 1993.
Robert C. Keensy,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 83-18535 Filed 7-12-93; 8:45 am}
BILLING CODE 3410-02- .

7 CFR Part 987
[Docket No. FV93-987-1IFR]

Domestic Dates Produced or Packed In
Riverside County, CA; Expenses and
Assessment Rate ’

AGENCY: Agricultural Marketing Service,
USDA. ~

ACTION: Interim final rule with request
for comments. :

SUMMARY: This interim final rule
authorizes expenditures of $672,440 and
establishes an assessment rate of $1.25
per hundredweight of dates under
Marketing Order No. 987 for the 1993~
94 crop year. Authorization of this
budget enables the California Date
Administrative Committee (Committee)
to incur expenses that are reasonable
and necessary to administer the
program. Funds to administer this
program are derived from assessments
on handlers.

DATES: Effective October 1, 1993,
through September 30, 1994, Comments
received by October 12, 1893, will be
considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments

- concerning this action. Comments must

be sant in triplicate to the Docket Clerk,
Pruit and Vegetable Division, AMS,
USDA, P.O. Box 86456, room 2523-S,
Washington, DC 20090-6456, FAX 202-
720-5698. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Kellee J. Hopper, California Marketing
Field Office, Fruit and Vegetable
Division, AMS, USDA, 2202 Monterey
Street, suite 102B, Fresno, California
93721, telephone number 209-487-
5901; or Martha Sue Clark, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O,
Box 96456, room 2523-S, Washington,
DC 200906456, telephone number 202~
720-9918,
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 987, both as amended {7
CFR part 987}, regulating the handling
of dates produced or packed in
Riverside County, fornia. The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended [7 U.S.C. 601-674), hereinafter
referred to as the Act.

This rule has been reviewed by the
Department of Agriculture (Department)

in accordance with Departmental
Regulation 1512-1 and the criteria
contained in Executive Order 12291 and
has been determined to be a “non-
major” rule.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. Under the
marketing order now in effect,
California dates are subject to
assessments. Funds to administer the
California date marketing order are
derived from such assessments. It is
intended that the assessment rate as -
issued herein will be applicable to all
assessablebdates during thbee 1993-94
crop eginning October 1, 1993,
throu{:ixm September 30, 1994. This
interim final rule will not preempt any
State or local laws, regulations, or

olicies, unless they present an
rreconcilable conflict with this rule,

The Act provides that administrative

" proceedings must be exhausted before

parties may file suit in court. Under
section 8¢(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with

‘the order is not in accordance with law

and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the

tition. The Act provides that the
s?strict court of the United States in any
district in which the handler is an
inhabitant, or has his/her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after the
date of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 135
producers of California dates under the
marketing order and approximately 25
handlers. Small agricultural producers
have been defined by the Small
Business Administration [13 CFR
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121.601] as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of
California date producers and handlers
may be classified as small entities.

he budget of expenses for the 1993-
94 crop year was prepared by the
California Date Administrative
Committee, the agency responsible for
local administration of the marketing
order, and submitted to the Department
for approval. The members of the
Committee are producers and handlers
of California dates. They are familiar
with the Committee’s needs and with
the costs for goods and services in their
local area and are thus in a position to
fermulate an appropriate budget. The
budget was formulated and discussed in
a public meeting. Thus, all directly
affected persons have had an
opportunity to participate and provide

in

g‘he assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of California dates. Because
that rate will be applied to actual
shipments, it must be established at a
rate that will provide sufficient income
to pay the Committee’s expenses.

he Committee met on May 13, 1993,
and unanimously recommended a
1993-94 budgst of $672,440, $176,940
more than the previous year. Included
in 1993-94 budgeted expenditures is an
operating budget of $121,800, $97 more
than last year, with a 20 percent surplus
account allocation, for a net operating
budget of $97,440, or $77 more than last
year. Increases include $7,000 for the
Executive Director’s salary, $1,500 for
telephone, $1,500 for travel/mileage,

$200 for publications, $500 for -
professional services—accounting,
$182,530 for market promotion, the
addition of $15,000 for an
administrative assistant, $4,000 for
contingencies, $1,000 for an
unemployment reserve, and $1,900 for
USDA compliance audits. These would
be partially offset by decreases of $6,000
for a clerk’s salary, $1,000 in health and
related benefits, $503 in payroll taxes,
and the elimination of $25,000 for an
assistant secretary for which no funding
was recommended. Also, the Committee
recommended no transfer to the market
promotion reserve, for which $5 667
was allocated last year.

The Committee also unemmously :
recommended an assessment rate of
$1.25 per hundredweight, $0.15 less
than last season. This rate, when
applied to anticipated date shipments of
38,000,000 pounds, will yield $475,000
in assessable income. This, along with -

$5,000 in interest income and $192,440
from the Committee’s reserve, will be
adequate to cover budgeted expenses.
The maximum amount permitted in the
Committee’s reserve cannot exceed 50
percent of the average of expenses
incurred during the most recent five
preceding crop years, except that an
established reserve need not be reduced
to conform to any recomputed average.
Funds held by the Committee at the end
of the crop year, including the reserve,
which are in excess of the crop year’s
expenses may be used to defray
expenses for four months and thereafter
the Committee shall refund or credit the
excess funds to the handlers. The funds
in the Committee’s reserve were in
excess of the maximum permitted by the
order. Accordingly, the Committee has
credited or refunded each handler’s
share of the excess funds. Funds in the
reserve are now within the maximum
permitted by the order.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect because: (1) The
Committee needs to have sufficient
funds.to pay its expenses which are
incurred on a continuous basis; (2) the
crop year begins on October 1, 1993,
and the marketing order requires that
the rate of assessment for the crop year
apply to all assessable dates handled
during the crop year; (3) handlers are
aware of this action which was
unanimously recommended by the
Committee at a public meeting and is
similar to other budget actions issued in
past years; and (4) this interim final rule
provides a 90-day comment period, and
all comments timely received will be
considered prior to finalization of this
action.

\

List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Part 987 is amended as

follows:

PART 987—DOMESTIC DATES
PRODUCED OR PACKED IN
RIVERSIDE COUNTY, CALIFORNIA

1. The authority citation for 7 CFR
part 987 continues to read as fallows:

Authority: 7 U.S.C. 601-674.

2. A new §987.336 is added to read
as follows:

Note: This section will not appear in the
Code of Federal Regulations.

§987.336 Expenses and assessment rate.
Expenses of $672,440 by the
California Date Administrative
Committee are authorized, and an
assessment rate of $1.25 per
hundredweight of assessable dates is
established for the crop year ending
September 30, 1994. Unexpended funds
may be carried over as a reserve within
the limitations specified in §987.72 (c)
and (d).
Dated: July 7, 1993.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 93-16536 Filed 7-12-93; 8:45 am)
BILLING CODE 3410-02-P

Animal and Plant Healith lnspectlon
Service

9 CFR Part 91

[Docket No. 92-120-2]

Ports Designated for the Exportation of
Animals

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We aré amending the
“Inspection and Handling of Livestock
for Exportation" regulations by
designating Tacoma, WA, as a port of
embarkation and Pacific Rim Livestock
Quarantine as an export inspection
facility for that port. Tacoma, WA, and
Pacific Rim Livestock Quarantine meet
the requirements of the regulations for
designation as a port of embarkation and
an animal export inspection facility,
respectively. We are also removing the
listings for three export inspection
facilities that are no longer operating
and revising the listings for two others
that have changed operators or
locations. These actions will add a port
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of embarkation and an inspection
facility through which animals may be
processed for export and will update the
regulations.

EFFECTIVE DATE: August 12, 1893.

FOR FURTHER INFORMATION CONTACT: Dr.
Najam Faizi, Senior Staff Veterinarian,
Import-Export Animals Staff, VS,
APHIS, USDA, room 762, Federal
Building, 6505 Belcrest Road,
Hyattsviile, MD 20782, (301) 436-8383.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 91,
“Inspection and Handling of Livestock
for Exportation” (referred to below as
the regulations), prescribe conditions for
exporting animals from the United
States. Section 91.14(a) contains a list of
designated ports of embarkation and
exglort inspection facilities.

a document published in the
Federal Register on January 5, 1993 (58
FR 262264, Docket No. 92-120-1), we
proposed to amend § 91.14{a) of the
regulations by designating Tecoma, WA,
as a port of embarkation and Pacific Rim
Livestock Quarantine as an export
inspection facility for that port. We also
proposed to remove the listings for three
export inspection facilities that had
ceased operations and revise the listings
for two others that had changed
operators or locations.

We solicited comments on the
proposed rule for a 30-day period
ending February 4, 1993. We did not
receive any comments. Therefore, based
on the rationale set forth in the
proposed rule, we are adopting the
provisions of the proposed rule as a
final rule without change.

Executive Order 12291 and Regulatory
Flexibility Act
W are issuing this rule in

conformance with Executive Order
12291, and we have determined that it
is not a “major rule.” Based on
information compiled by the
Department, we have determined that
this rule will have an effect on the
economy of less than $100 million; will
not cause a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and will not cause a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of Unite

. States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Currently, the State of Washington is

served by designated ports of
embarkation in Seattle, Olympia, and

Moses Lake, Adding Tacoma as a fourth
port of embarkation for the State of
Washington will facilitate the export of
animals from this part of the United
States. We believe that adding this
fourth port of embarkation will have
little or no economic impact on animal
exporters, the majority of which are
small businesses, because it will not
significantly change the cost of doing
business. Although animal exporters
based in the Tacoma area will realize
some savings from reduced
transportation costs, the primary impact
on these animal exporters will be the
increased convenience of having an
additional port of embarkation from
which to choose. The three export
inspaction facilities that we are deleting
from the list have already ceased
operating as animal export inspection
facilities, so their deletion from the
regulations will have no economic
impact. The port of embarkation at John
F. Kennedy International Airport,
located approximately 60 miles south of
Newburgh, NY, is available to animal
exporters who had used the Stewart
Airport animal export inspection
fagi‘l)ity. Similarly, animal exporters who
used the Northwest Quarantine Station
in Portland, OR, may use the animal
export inspection facility located at the
port of Olympia, WA, approximately
150 miles to the north. Animal exporters
in Seattle, WA, still have a local animal
export inspection facility available,
despite the closing of S&W Export Ltd.

nder these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.) -

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rulse; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new :
information collection or recordkeeping
requirements under the Paperwork

.

Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 91

Animal diseases, Animal welfare,
Exports, Livestock, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we are amending 9 CFR
part 91 as follows:

PART 91—INSPECTION AND
HANDLING OF LIVESTOCK FOR
EXPORTATION

1. The authority citation for part 91
continues to read as follows:

Authority: 21 U.S.C. 105, 112, 113, 114a,
120, 121, 134b, 134f, 612, 613, 614, 618; 46
U.S.C. 4664, 466b; 48 U.S.C. 1509(d); 7 CFR
2.17, 2.51, and 371.2(d).

§91.14 [Amended]

2. Section 91.14 is amended as
follows: . _

a. Paragraph (a)(10)(i) is removed and
paragraph (a)(10){ii) is redesignated as
paragraph (a}(10)(i).

b. In newly designated paragraph
(a){10)(i)(A), the word “ASPCA" is
removed and the words ‘‘Vetport, Inc.”
added in its place.

c. Paragraph (a){13) is removed and
paragraphs &)(14) through (a)(17) are
redesignated as paragraphs (a)(13)
through (a)(16).

d. Newly designated paragraph
{a)(16)(ii)(A) is removed, and paragraph
(a)(16)(ii)(B) is redesignated as
paragraph (a)(16)(ii)(A) and is revised as
set forth below,

e. New paragraphs (a)(16)(iv) and
(a)(16)(iv)(A) are added as set forth
below.

§91.14 Ports of embarkation and export
inspection tacilities.

(@)* * *

(16) * *

(ij)> * *

{A) Stevedoring Service of America,
3415 11th Avenue SW,, Seattle, WA
98134, (800) 422-3505.

L ] L . ~ *

(iv) Tacoma—airport and ocean port.

{A) Pacific Rim Livestock Quarantine,
17835 Highway 507 SE., Yslm, WA
98507, (206) 458-1762.

» * » * *

Done in Washington, DC, this 6th day of
July 1993. .
Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services,

[FR Doc. 93—~16533 Filed 7-12-93; 8:45 am|
BILLING CODE 310-3¢-P
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9 CFR Part 92
[Docket No. 91-187-2]
Cattie From Canada

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTON: Final rule.

SUMMARY: Wo are allowing calves at
least 5 days but not more than 4 weeks
of age to be imported from Canada into
the United States without being tested
for tuberculosis. This will expedite the
international movement of the calves by
allowing them to be transported upon
demand, exempt from the requirement
to be tested for tuberculosis and wait 72
hours for test results prior to

- importation into the United States. We
are taking this action because the low
incidence of tuberculosis in Canadian
cattle does not justify the cost of testing
such young animals. Moreover, this
relaxed restriction will have the humane
effect of reducing the amount of stress
borne by calves in transit.

Further, by deleting outdated
provisions concerning the port-of-entry
detention of cattle from Canada that do
not meet our import requirements, we
are bringing the regulations into
conformity with current practice.
EFFECTIVE DATE: August 12, 1993.

FOR FURTHER INFORMATION CONTACT: Dr.
David F. Vogt, Senior Staff Veterinarian,
Import-Export Animals Staff, VS,
APHIS, USDA, room 767, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8170.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 92
(referred to below as the regulations)
prohibit or restrict the importation of
cattle from Canada to prevent the
introduction into the United States of
communicable diseases of livestock.

On December 31, 1992, we published
in the Federal Register (57 FR 62501~
62502, Docket No. 91~187-1) a proposal
to amend the regulations by allowing
calves younger than 4 weeks of age to
be imported from Canada into the
United States without being tested for
tuberculosis.

In addition, we proposed to remove
from § 92.418(a) the obsolete provision
for the “detention at port of entry” of
cattle inspected and found not qualified
for immediate entry into the United
States, and to remove the redundant
footnote in the “‘Cattle from Canada”
section heading.

We solicited comments concerning
our proposal, for a 60-day comment
period ending March 1, 1993, We
received 1 comment by that date.

The commenter supported the
proposed rule, but suggested that we
establish a minimum age limit of
between 5 and 8 days for calves
imported into the United States from
Canada. The commenter stated that this
change would minimize morbidity and
mortality and generally contribute to the
calves’ welfare. We agree, and are
amending the regulations in
§ 92.418(b)(2)(ii)(C) to provide that -
calves imported into the United States
from Canada be at least 5 days old.

Therefore, with the change discussed
in this document, based on the rationale
set forth in the proposed rule and in this
document, we are adopting the
provisions of the proposed rule as a
final rule. Executive Order 12291 and
Regulatory Flexibility Act.

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it
is not a "‘major rule.” Based on
information compiled by the
Department, we have determined that
this rule will have an effect on the
economy of less than $100 million; will
not cause a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and will not cause a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of Unite
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

According to the most recent figures
available (1990), approximately 44,000
calves younger than four weeks are
imported from Canada into the United
States annually, mostly for the
production of veal. The market for these
calves, which represent less than one-
tenth of a percent of the total calf
population in the United States, is
extremely limited.

This rule will directly affect 10
entities that import calves from Canada.
Nine of the ten are small entities. The
single entity that is considered large
accounted for 80 percent of the imports
in 1990.

The change benefits all importers of
young calves from Canada, who will be
relieved of the costs incurred in testing
the calves. Currently, the required
tuberculin test, labor, feed, and
retaining services amount to about $8
per animal. Further, young calves
periodically die as a result of stress in
the waiting stations where they remain
for 72 hours. Death losses of imported
young calves averaged 8 percent
between 1976 and 1990, a death rate
double that of U.S, calves. The value of
an imported young calf (live) is about

$170. Therefore, the small entities that
import young calves from Canada will
accrue only modest benefits from the
proposed rule.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require adminisfrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 92

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Part 92—IMPORTATION OF CERTAIN
ANIMALS AND POULTRY AND
CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND OTHER
REQUIREMENTS FOR CERTAIN
MEANS OF CONVEYANCE AND
SHIPPING CONTAINERS THEREON

Accordingly, 9 CFR part 92 is
amended as follows:

1. The authority citation for part 92*
continues to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 114a, 134a, 134b,
134c, 134d, 134f, 135, 136, and 136a; 31
U.S.C. 9701; 7 CFR 2.17, 2.51, and 371.2(d).

2. In §92.418, the section heading is
amended by removing the reference to
footnote 7; in paragraph (a), the heading
and the last sentence are revised;
paragraph (b)(2)(ii)(C) is redesignated as
paragraph (b)(2)(ii)(D); and a new
paragraph (b}(2)(ii)(C) is added, to read
as follows:

§92.418 Cattle from Canada.
(a) Health certificates. * * * Cattle
found unqualified ui)on inspection at

the port of entry will be refused entry
into the United States.
- » . ~ »

(b) " w

(2) LI B ]

(ii) LN B
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(C) That the cattle are at least five
days but not more than four weeks of
age and, therefore, exempt from the
tuberculosis testing requirement; or
- » ® L] *

Done in Washington, DC, this 6th day of
July 1993,

Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

IFR Doc. 93-16531 Filed 7-12-83; 8:45 am]
BILLING CODE 3410-34-P :

9 CFR Part 92
[Docket No. 92-103-2]

Ports Designated for Importation of
Birds and Poulitry; Port Canaveral, FL

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations concerning the importation
of animals and anima! products by
adding Port Canaveral, FL, to the list of
ports designated for the importation of
pet birds, performing or theatrical birds,
performing or theatrical poultry, and
certain other poultry and poultry
products, such as poultry test
specimens, or hatching eggs and day old
. chicks, which do not appear to require
restraint and holding facilities. This
action will provide an alternative port of
entry for these birds and poultry, and
poultry products, thereby facilitating
their importation into the United States.
EFFECTIVE DATE: August 12, 1993.

FOR FURTHER INFORMATION CONTACT: Dr.
Keith Hand, Senior Staff Veterinarian,
Import-Export Animals Staff, VS,
APHIS, USDA, room 768, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-5097.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 8 CFR part 92
(referred to below as the regulations)
contain, among other things, provisions
concerning the importation of birds and
poultry into the United States. These
provisions are designed to prevent the
introduction of exotic Newcastle disease
and other communicable diseases of
poultry into the United States.

Section 92.102(a) lists special ports
designated for the importation of pet
birds imported under the provisions of
§92.101(c)(3). Section 92.203(d)
designates limited ports available for the
entry of poultry and poultry products,
such as poultry test specimens, or
hatching eggs and day old chicks, which
do not appear to require restraint and

holding facilities. In accordance with
§92.101(f), performing or theatrical
birds may be imported st any of the
ports of entry listed in §92.102 or
§92.203, and, in accordance with
§92.201(c), performing or theatrical
poultry may be hngorted at any of the
ports of entry listed in § 92.203,

On January 14, 1993, we published in
the Federal Register (58 FR 4362-4363,
Docket No. 92-103-1), a proposal to add
Port Canaveral, FL, to the list of ports
in §§92.102(a) and 92.203(d).

Comments on the proposed rule were
required to be received on or before
February 16, 1993, We did not receive
any comments. Therefore, based on the
rationale set forth in the proposal, we
are adopting the provisions of the
proposal as a final rule without change.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it
is not a “‘major rule.” Based on
information compiled by the
Department, we have determined that
this rule will have an effect on the
economy of less than $100 million; will
not cause a major increass in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and will not cause a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of Unit,
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This rule will affect owners of pet
birds, performing or theatrical birds,
performing or theatrical ‘foultry and
certain other poultry and poultry
products, imported into the United
States. This rule will benefit them by
providing an alternative port of entry.
The convenience this alternative port
will provide will not result in any
significant economic benefit. Further,
we do not expect that this rule will
result in any increase in the number of
these birds and poultry, and poultry
products, imported into the United
States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform, This rule: (1) Preempts all State
and local laws and regulations that are

inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 {44 U.S.C. 3501
et seq.).

List of Subjects in 8 CFR Part 92

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 92 is
amended as follows:

PART 92—IMPORTATION OF CERTAIN
ANIMALS AND POULTRY AND
CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND OTHER
REQUIREMENTS FOR CERTAIN

-MEANS OF CONVEYANCE AND

SHIPPING CONTAINERS THEREON

1. The authority citation for part 82
continues to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 1344, 134b, 134c,
134d, 134f and 135; 31 U.S.C. 9701;: 7 CFR
2.17, 2.51 and 371.2(d).

§92.102 [Amended])

2.1In §92.102, paragraph (a) is
amended by adding “and Port
Canaveral” immediately after *“Miami”.

§92.203 [Amended] :

3. In § 92.203, paragraph (d)
amended by adding Port Canaveral,”
immediately after ““Jacksonvills,”.

Done in Washington, DC, this 6th day of
July 19983,

Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services. ‘

{FR Doc. 93~16532 Filed 7-12-93; 8:45 am)
BILLING CODE M10-34-P .

9 CFR Part 98
[Docket No. 92-126-2]

importation of Certain Animal Semen

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule,

SUMMARY: We are amending the
regulations concerning the importation
of certain animal semen by: adding a
provision requiring that all imported
animal semen be accompanied by a
health certificate; restoring the
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exemption from the requirement for an
import permit for animal semen being
imported into the United States from
Canada through a land border port; and
restoring the list of ports of entry so that
it mcluges all of the ports designated for
the importation of animal semen into
the United States. These actions will
help to prevent disease from entering
the United States and correct omissions
that resulted from a reorganization of
the regulations.

EFFECTIVE DATE: August 12, 1993.

FOR FURTHER INFORMATION CONTACT: Dr.
Joyce Bowling, Staff Veterinarian,
Import-Export Animals Staff, VS,
APHIS, USDA, room 766, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, {301) 436-8170.

SUPPLEMENTARY INFORMATION:
Background

The regulations contained in ‘‘Subpart
C—Certain Animal Semen” of 8 CFR
part 98 (referred to below as “the
regulations”) concern the importation of
certain animal semen into the United
States.

In a document published in the
Federal Register on January 5, 1993 (58
FR 266-269, Docket No. 92-128-1), we
proposed to amend the regulations by
requiring that all imported animal
semen be accompanied by a health
certificate; restoring the exemption from
the requirement for an import permit for

- animal semen being imported into the
United States from Canada through a
land border port; and restoring the list
of ports of entry so that it includes all
of the ports designated for the
importation of animal semen into the
United States.

We solicited comments on the
proposed rule for a 30-day period
ending February 4, 1993. We received
two comments, one from a veterinary
medical association and one from a
horse industry group. Both comments
offered support for the proposed rule.

One of Sxe commenters gxd point out,
however, that in proposed § 98.35(d)(2),
we require that the health certificate
state the name and address of the
veterinarian who collected the semen.
The commenter correctly noted that the
current regulations do not require that a
veterinarian collect the semen. We agree
that it is not necessary for a veterinarian
to tgex‘sonally collect the semen,

ough for the purposes of the health
certificate it is necessary for a
veterinarian to supervise its collection.
Therefore; we have revised § 98.35(d)(2)
to require that the name and address of
the veterinarian who supervised the
collection of the semen appear on the
health certificate.

Based on the rationale set forth in the
proposed rule and in this document, we
are adopting the provisions of the
proposed rule as a final rule with the
one change noted above.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it
is not a “major rule.” Based on
information compiled by the
Department, we have determined that
this rule will have an effect on the
economy of less than $100 million; will
not cause a8 major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and will not cause a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

The provisions of this rule will have
little or no economic effect. The
requirement for a health certificate to
accompany each shipment of animal
semen being imported into the United
States will not have any significant
impact on importers. The health
certificate will not require any
additional tests or examinations to be
conducted on the donor animal; rather,
the health certificate will merely
document the identification, collection,
and examination activities that are
already required by the regulations. The
remainder of the changes are either non-
substantive in nature or simply restore
language that was mistakenly omitted
from the regulations. Therefore, this rule
will have little or no economic impact
on importers of animal semen because
it will not significantly increase or
dacrease the cost of doing business.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507 of
the Paperwork Reduction Act of 1980
(44 U.S.C. chapter 35), the information

" collection provisions that are included

in this rule will be submitted for
approval to the Office of Management
and Budget.

List of Subjects in 9 CFR Part 98

Animal diseases, Imports.

Accordingly, we are amending 9 CFR
part 98 as follows:

PART 98—IMPORTATION OF CERTAIN
ANIMAL EMBRYOS AND ANIMAL
SEMEN

1. The authority citation for part 98
continues to read as follows:

Authority: 7 U.S.C. 1622; 21 U.S.C. 103,
104, 105, 111, 1344, 134b, 134c, 134d, 134f;
31 U.S.C.9701; 7CFR 2.17, 2.51, and .
371.2(d).

§98.31 [Amended]

2. In § 98.31, the words “this part” are
removed and the words “this subpart”
are added in their place, both times the
words appear.

3. Section 98.33 is amended by
revising the section heading, .
redesignating paragraph (a) as paragraph
(d) and revising it, redesignating
paragraph (b) as paragraph (e), and
adding new paragraphs (a), (b}, and (c)
to read as follows:

§98.33 Ports designated for the
importation of certain animal semen.

(a) Air and ocean ports. The following
air and ocean ports are designated as
having inspection facilities for the entry
of animal semen: Los Angeles,
California; Miami, Florida; Honolulu,
Hawaii; and Newburgh, New York.

(b) Canadian border ports. The
following land border ports are
designated as having inspection
facilities for the entry of animal semen
from Canada: Eastport, Idaho; Houlton
and Jackman, Maine; Detroit, Port
Huron, and Sault Ste. Marie, Michigan;
Opheim, Raymond, and Sweetgrass,
Montana; Alexandria Bay, Buffalo, and
Champlain, New York; Dunseith,
Pembina, and Portal, North Dakota;
Derby Line and Highgate Springs,
Vermont; Blaine, Lynden, Oroville, and
Sumas, Washington.

(c) Mexican border ports. The
following land border ports are
designated as having inspection
facilities for the entry of animal semen
from Mexico: Douglas, Naco, Nogales,
San Luis, and Sasabe, Arizona; Calexico
and San Ysidro, California; Antelope
Wells, Columbus, and Santa Teresa,
New Mexico; Brownsville, Del Rio.
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Eagle Pass, El Paso, Hidalgo, Laredo.
and Presidio, Texas.

(d) Limited ports. The following
limited ports are designated as having
inspection facilities for the entry of
animal semen: Anchorage and
Fairbanks, Alaska; San Diego,
California; Denver, Colorado;
Jacksonville, St. Petersburg-Clearwater,
and Tampa, Florida; Atlanta, Georgia;
Chicago, Illinois; New Orleans,
Louisiana; Portland, Maine; Baltimore,
Maryland; Boston, Massachusetts;
International Falls and Minneapolis,
Minnesota; Great Falls, Montana;
Portland, Oregon; San Juan, Puerto Rico;
Galveston and Houston, Texas; Seattle,
Spokane, and Tacoma, Washington.

* * L] » *

§98.34 [Amendad]

4. In § 98.34, paragraph (a}(1), the
designations '§§ 98.26, 98.27, and
98.28,” are removed and the designation
§98.36,” is added in their place.

§98.35 [Amended]

5. In § 98.35, paragraph (a), the words
“this part” are removed and the words
“this subpart” are added in their place.

6. In § 98.35, the section heading is
revised and paragraphs, (c) and (d), are
added to read as follows:

§98.35 Declaration, heaith certificate, and
other documents for animal semen.
* k] L4 t *

(c) All animal semen offered for
importation into the United States shall
be accompanied by a health certificate
issued by:

(1) A full-time salaried veterinarian of
the national government of the country
of origin; or

(2) Any veterinarian authorized by the
national government of the country of

.origin, provided that the health

certificate is endorsed by a full-time
salaried veterinarian of the national
government of the country of origin.

(d) The health certificate must state:

(1) The name.and address of the place
where the semen was collected;

(2) The name and address of the
veterinarian who supervised the
collection of the semen;

(3) The date of semen collection;

(4) The identification and breed of the
donor animal;

(5) The number of ampules or straws
covered by the health certificate and the
identification number or code on each
ampule or straw;

{6) The dates, types, and results of all
examinations and tests performed on
the donor animal as a condition for
importing the semen;

(7) The names and addresses of the
consignor and consignee; and

(8) That the semen is being imported
into the United States in accordance
with subpart C of 9 CFR part 98.

7. Section 98.36, including the
undesignated center-heading
“CANADA ¥, is revised, and footnote 3
removed, to read as follows:

Canada

§98.36 Import permit, declaration, and
health certificate for animal semen.

(a) For animal semen intended for
importation from Canada, the importer
shall first apply for and obtain from ~
APHIS an import permit as provided in
§98.34: Provided, that an import permit
is not required for animal semen offered
for entry at a land border port
designated in § 98.33(b} if the donor
animal:

(1) Was born in Canada or the United
States, and has been in no country other
than Canada or the United States; or

{2) has been legally imported into
Canada from some other country and
unconditionally released in Canada so
as to be eligible to move freely within
that country without restriction of any
kind and has been in Canada after such
release for 60 days or longer.

(b) For all animal semen offered for
importation from Canada, the importer
or his or her agent shall present two
copies of a declaration and a copy of a
health certificate as provided in § 98.35.

§§98.37 through 98.39 [Removed]

8. The undesignated center-headings -
“Countries of Central America and West
Indies*" and “Mexico 3", §§98.37
through 98.39, and footnotes 4 and 5 are
removed.

Done in Washington, DC, this 6th day of
July 1993,

Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

{FR Doc. 93~16538 Filed 7-12-93; 8:45 am]
BILLING CODE 3410-34-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Final Rule and Rule Amendments
Concerning Composition of Various
Self-Regulatory Organization
Governing Boards and Major
Disciptinary Committees

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission’’)
has adopted a rulemaking which

implements the statutory directives of
sections 58, 8c and 17 of the Commeodity
Exchange Act {''Act”) as they were-
amended by section 206 of the Futures
Trading Practices Act of 1992 (*'1992
Act”). This rulemaking establishes

- various requirements with respect to the

composition of self-regulatory
organization (“SRO") governing boards
and major disciplinary committees. In
general, section 206 requires a greater
diversity of representation of SRO
governing boards and disciplinary
committees in order to promote the
public interest in the self-regulatory
process.

DATES: The following are the effective
dates of this rulemaking’s various
provisions: the amendment to §1.41(d)
is effective July 13, 1993; the
amendment to § 1.63 is effective August
12, 1993; § 1.64 is effective July 13,
1993; and, § 1.67 is effective August 12,
1993.

SRO rules complying with § 1.64 must
have been submitted to and allowed to
become effective by the Commission by
October 12, 1993. Each SRO must
comply with § 1.64(a), (b)(1), (c) and (d)
immediately upon the Commission
allowing the SRO’s implementing rules
to become effective. Each SRO must
comply with § 1.64(b)(2) and (c) as of
the date of its next governing board
election.

FOR FURTHER INFORMATION CONTACT:
David P. Van Wagner, Special Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, DC 20581. Telephone:
(202) 254-8955.

SUPPLEMENTARY INFORMATION:

1. Introduction

On March 12, 1993, the Commission
published for public comment in the
Federal Register a proposed new
Regulation 1.64 and proposed
amendments to existing § 1.63.2 The
new regulation and regulation
amendments were proposed in response
to the statutory directives set forth in
section 206 of the 1992 Act.? Section
206 of the 1992 Act amended the Act to
require that the Commission establish
various standards with respect to the
composition of SRO governing boards
and major disciplinary committees.

- Previously, the Act had not directly

imposed any standards for service on
such SRO deliberative bodies.3

158 FR 13565 (March 12, 1993).

2Pub. L. 102-546, section 208, 106 Stat. 3590
{1992).

3Commission Regulation 1.63, which imposes
service standards for SRO governing boards,
disciplinary committees and arbitration panels, was
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The Commission received eleven
written comments in response to the
proposed rulemaking. The commenters
included seven contract markets
(Chicago Board of Trade (“CBT"’),
Chicago Mercantile Exchange (*CME""),
Coffee Sugar & Cocoa Exchange, Inc.
(“CSC"), Commodity Exchange, Inc.
(“*COMEX"), New York Cotton ’
Exchange, Inc. (*“NYCE"), New York
Futures Exchange, Inc. (“NYFE") and
New York Mercantile Exchange
{“NYMEX"), a registered futures
association (National Futures
Association (“NFA”')), a clearing
organization {Board of Trade Clearing
Corporation (“BOTCC")), a commodity
industry trade association (Managed
Futures Association (“MFA”)) and a
company which has a commercial
interest in a commodity underlying a
futures contract {Sunkist), The
comments received on particular
aspects of the proposed rulemaking are
discussed below in the context of the
specific rule provision to which they
pertain. The Commission has carefully
reviewed each of these comments and,
based upon that review and its
reconsideration of the proposed
rulemaking, is now adopting rules
which it believes are responsive to the
concerns raised by commenters and the
statutory objectives of this rulemaking.

I1. Description of Proposed Rulemaking
A. Composition Requirements
1. Definition of SRO

a. Proposed regulation. In compliance
with section 208 of the 1992 Act, the
Commission proposed a new
Commission § 1.64 which would impose
various composition requirements on
SRO governing boards and major
disciplinary committees. In proposing
§ 1.64, the Commission pointed out that
section 206(a) amended section 5a of the
Act to establish composition
requirements for the governing board of
each “‘contract market’s board of trade”
and for the major disciplinary
committees of each ‘‘contract market.” *
The Commission interpreted section

- 206(a) to mandate composition
requirements for each futures exchange
(i.e., board of trade) but not for clearing
organizations, -

Although the Commission proposed
that § 1.64's composition requirements
be limited to the governing boards and
major disciplinary committees of

promulgated by the Commission pursuant to the
general rulemaking authority of section 8a(5) of the
Act. See 35 FR 78684 (March 3, 1990).

4 Soction 206(b) similarly amended section 17 of
the Act to establish composition requirements for
the governing board and major disciplinary
committees of each registered futures association.

exchanges and registered futures
associations, it also invited comment as
to whether any or all of the
requirements of proposed § 1.64 should
apply to the governing boards and major
disciplinary committess of clearing

-organizations.

. Comments received. The BOTCC
and CSC both commented that clearin
organizations should not be considerecel
SROs for the purposes of § 1.64 and that,
accordingly, § 1.64's composition
requirements should not apply to
clearing organization governing boards
and major disciFlinary committees. The
BOTCC particularly noted that “neither
section 206 nor the legislative history of
the 1992 Act suggests in any respect that
Congress intended rules implemsnting
the provisions of section 206 to apply to
clearing organizations."’

The Commission also received
comments from the CME and NYMEX
that clearing organizations which are
divisions of futures exchanges (e.g.,
CME and NYMEX Clearing Houses)
rather than separate legal entities (e.g.,
BOTCC) should not be included within
the definition of SRO for purposes of
§ 1.64. NYMEX, for instance, contends
that its Clearing House functions exactly
as a separately-incorporated clearing
organization does for other futures
exchanges and that, accordingly, both
separately-incorporated and integrated
clearing organizations should be outside
the scope of § 1.64.

c. Regulation 1.64(a)(1). The
Commission has considered these
comments and the pertinent aspects of
section 206 and its legislative history
and has determined to not include
clearing organizations within
§1.64(a)(1)'s definition of SRO. The
Commission notes that Section 206 does
not explicitly apply to clearing -
organizations, and neither did the
House and Senate bills which were the
predecessors to the 1992 Act (H.R. 707,
102d Cong., 1st Sess. (1991) and S. 207,
102d Cong,, 1st Sess. (1991)). The
Senate bill's legislative history, in fact,
indicates that a nearly identical
provision in the Senats bill was not to
be imposed on clearing organizations
but that “contract markets should
consider applying the principles of [the
provision] to their clearinghouses and
other bodies in appropriate cases to
engender public confidence in the
integrity and openness of exchange
decisionmaking.” S. Rep. No. 102--22,
102d Cong,., 1st Sess., 38 (1991).

The Commission also concurs with
the comments of the CME and NYMEX
and will not extend the requirements of
§ 1.64 to those clearing organizations
which are divisions o? futures
exchanges rather than separate legal

entities. The Commission believes that
this approach is consistent with
Congress’ intent to excuse clearing
organization decisionmaking bodies
from the standards of section 206 of the
1992 Act. This approach would not
affect the governing board composition
requirements of § 1.64 which fully apply
to each futures exchange governing
board regardless of whether the
exchange does or does not have a ,
clearing organization division. The only
bodies which are affected are major
disciplinary committees which deal
with clearing organization disciplinary
matters at exchanges with a clearing
organization division. _

The Commission expects that the only
SRO major disciplinary committees
which would not be subject to § 1.64’s
composition requirements are those
committees at futures exchanges with
clearing organization divisions which
deal with violations of clearing
organization rules. At the present time,
there are three futures exchanges which
use clearing organization divisions
rather than a separately incorporated
clearing organization—the CME, - -
Minnseapolis Grain Exchange (“"MGE"')
and NYMEX. Based upon their present
rulebooks, disciplinary committees at
the CME, MGE and NYMEX are excused
from § 1.64(c)’s composition
requirements whenever they deal with
disciplinary matters concerning CME's
Chapter 9 rules, MGE’s Chapter 21 rules
and NYMEX's Chapter 9 rules,
respectively. These rules principally
address margin, reporting and various
financial requirements for clearing
members. If a disciplinary committee at
one of these exchanges has jurisdiction

“over both clearing organization and non-

clearing organization rule violations, the.
committee must comply with
Regulation 1.64(c) when considering the
non-clearing organization matter.®

2. Governing Board Diversity Standards

a. Proposed regulation. As originally
proposed, Comimission Regulation
1.64(b)(1) required each SRO to
implement rules requiring that its
governing board be comprised of
persons from a variety of membership
interests who would meaningfully
represent the diverse interests of the
SRO’s members. In describing proposed
§ 1.64(b)(1) the Commission stated that
each SRO should establish, by rule,
some fixed form of categorical
representation which would ensure that
the various interests which could be

5This assumes that the disciplinary committes
otherwise is within § 1.64(a){2)'s definition of a
major disciplinary committee. See Section ILA.S.,
below, for a discussion of this definition.
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affected by the decisionmaking of an
SRO governing board would be fairly
represented on the board.

. Comments received. The CBT
commented that the Commission in
adopting Regulation 1.64(b)(1) should
clarify that complying SROs would not
be required to establish a quota system
for representation on their governing
boards. In addition, the CME contended
that the diversity standards in the 1992
Act were sufficiently clear so that it was
not necessary for the Commission to act
in this regard.

. c. Section 1.64(b)(3)8 Final
§ 1.64(b)(3) has been revised to state that
SROs must establish their diversity
standards pursuant to standards and
procedures.” Regulation 1.64(b) requires
that such SRO standards and procedures
for meeting the composition
requirements of section 206 of the 1992
Act must ensure that the governing
board will fairly represent the diversity
of membership interest at such SRO.8
The Commission stresses that
§ 1.64(b)(3) does not necessarily require
that each SRO's standards and
procedures establish either a quota
system or proportional representation
for the different types of membership
interests which must be represented on
its governing board. However, such
standards and procedures must provide
for some representation of each

¢ Proposed § 1.84(b}(1) has been renumbered
Regulation 1.64(b)(3).

7 Final § 1.64(b)(1) and (2) similarly require that
SROs submit standards and procedures
implementing the governing board composition
requirements regarding non-member and
commercial intarest representatives, respectively.
Each SRO’s conforming standards and procedures
must be submitted to the Commission for its review
pursuant to section Sa{e}(12)(A) of the Act and
§ 1.41 or, in the case of a registered futures
association, pursuant to section 17(j) of the Act.

®Final § 1.64(a)(4) defines what constitutes a
“membership interest” for both contract markets
and registered futures associations. Section
1.64(a)(4)(i) defines the following as separate
membership interests at each contract market:

(A) floor brokers,

(B) floor traders,

(C) futures commission merchants,

(D) producers, consumers, processors,
distributors, and merchandisers of commodities
traded on the particular contract market,

(E) participants in a variety of pits or principal
groups of commodities traded on the particular
contract market; and,

(F) other market users or participants. . .

For the purposes of § 1.84{b)(3)’s governing board
composition requirements, § 1.64(a)(4)(ii) defines
the following as separate membership interests at
each registered futures association:

(A) futures commission merchants {{*“FCMs’)],

(B) introducing brokers [(“IBs"}},

(C) commodity pool operators [(“CPOs")},

{D) commodity trading advisors [(“CTAs"”)}; and,

(E) associated persons ((“APs")).

Of course, SROs may choose to recognize
additional types of membership interests at their
particular SRO.

snumerated membership interest and
describe the manner in which the SRO's
diversity of membership interests will
be meaningfully represented on the
board. The Commission believes that
the application of § 1.64(b)(3) will
provide each SRO with sufficient
flexibility to structure its governing
board so that it is reflective of all of its
members. In particular, each SRO must
take into account the premise of section
206 of the 1992 Act that non-floor
interests have a role in the governing
and regulatory process at the SRO.

The Commission seeks to clarify that
this and all of § 1.64's composition
requirements for SRO governing boards
are intended to apply to the
composition of a full SRO governing
board and not to the composition at any
one board meeting. Accordingly, SROs
are not required to reconstitute their
boards each time they meet because
certain board members are absent,
provided that all board members are
properly notified of each boérd meeting.

Although section 206 of the 1992 Act
did not specifically require that the
Commission adopt an implementing
regulation with respect to diversity
standerds for SRO governing boards, the
Commission believes that such a
regulation is necessary. For instance,
section 206 only provides a list of what
membership interests shall be
represented on a contract market board
and does not specify at all the types of
membership interests which should be
represented on registered futures
association boards. Both of these issues
are addressed in final §1.64. In
addition, § 1.64(b)(3) as adopted ensures
that the Commission will be gble to
review each SRO'’s implementing
standards and procedures and thus
enhance the Commission’s ability to
enforce the requirements of section 206.

3. Governing Board Non-Member
Representatives

a. Proposed regulation. As proposed
by the Commission, § 1.64(b}(2) required
each SRO to adopt a rule requiring that
at least 20% of the members of its
governing board be non-member
representatives who are capable of
contributing to the board's deliberations
consistent with section 206 of the 1992
Act. Proposed § 1.64(b)(2) established a
two-part test for who could qualify as
such a representative. First, the person
would generally have to be
knowledgeable of futures trading or
financial regulation. Second, the person
could not have certain commodity
industry affiliations. Proposed
§ 1.64(b)(2)(ii) specified that the non-

. member representative must not have

been a Commission registrant or SRO

member within the prior year. In
addition, the non-member
representative must not have received
more than ten percent of his income for
the prior year as compensation for work
done for any particular SRO, SRO
member or Commission registrant.

b. Comments received. The
commenters generally criticized
proposed § 1.64(b)(2) as establishing
criteria that were too narrow in
delineating what constitutes a non-
member under section 206 of the 1992
Act. CME, COMEX and NFA
particularly commented that the
restriction on registrants serving as non-
member representatives would exclude
non-contract market member FCMs, IBs,
CPOs, CTAs and APs whose primary
interest may be in having fair and

-efficient markets for their customers.

The CME contended that the
qualifications for non-member
representatives to SRO boards should be
limited strictly to persons who are non-
members of the SRO with the requisite
expertise in futures trading or other
eminent qualifications,

The CBT commented that requiring
that a governing board non-member
representative not have been an SRO
member for the past year exceeded
Congress’ intent and should be limited
to persons who are not current SRO
members. In addition, NFA urged that
§ 1.64(b)(2) be revised to provide that
not less than twenty percent of an SRO'’s
governing board be comprised of
persons who are not members of the
particular SRO, rather than of any SRO.

CME, NFA and NYMEX each
commented that the proposed exclusion
of persons who earned over ten percent .
of their income from an industry-
affiliated entity was not necessary.
NYMEX addag that if any such
compensation qualification for SRO
employment was kept, the Commission
should excluded compensation for
service on SRO governing boards and
for non-full-time employment.

c. Regulation 1.64(b)(1)° upon its
review of the comments, the
Commission has decided to alter
§ 1.64(b)(1) in several respects. Final
§1.64(b}(1) will require, as did the
proposed version, that twenty percent or
more of the regular voting members of
each SRO governing board 1° be
comprised of persons who “are
knowledgeabls of futures trading or

?Proposed § 1.64(b){2) has been renumbered as
§1.64(b)(1).

19Section 1.64(a)(3) defines a “reguler voting
member of a governing board’’ to mean “any person
who is eligible to vote routinely on matters being
censidered by the board and excludes those
members who are only eligible to vote in the case
of a tie vote by the board.”
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financial regulation or are otherwise
capable of contributing to governing
board deliberations.”

In setting the additional qualifications
for non-member board representatives,
the Commission has determined to
-exclude persons who are currently
salaried employees of the SRO, as well
as persons who primarily perform
services for SRO in capacity other than
as 8 member of that SRO’s governing
board.1?

Section 1.64(b)(1) further provides
that a person who serves on an SRO
gov board will not be precluded
from qualifying as a non-member of that
SRO solely because of such service. This
provision addresses the situation of
non-member representatives to SRO
goveming boards who might otherwise

ecome ineligible to serve as non-
member representatives because of their
board service.

The Commission agrees with the
commenters that the proposed
restriction on Commission registrants .
and their employees becoming non-
member representatives to SRO
governing ds would have excluded
an important class of persons who have
an expertise in futures trading, are
significant users of the markets and are
not necessarily closely aligned with any
particular membership interest at a
given SRO. Accordingly, under final
§ 1.64(b)(1), registration, in itself, will
‘not render a person ineligible to serve
as a non-member representative to an
SRO governing board.

The Commission, however, has
determined to retain § 1.64(b)(1)’s basic
restriction on SRO members and their
employees becoming non-member board
representatives. As adopted,
Commission § 1.64(b)(1)’s definition of
an SRO non-member excludes persons
who are members of the SRO and
persons who are “‘officers, principals or
employees of a firm which holds a
membership at the [SRO} either in its
own name or through an employee on
behalf of the firm.” The Commission
believes that this approach to SRO
members and their related officers,
principals and employees is consistent
with section 206's goal of ensuring that
there always will be a twenty percent
segment of each SRO governing board
which will not have an exclusively
member perspective,1?

11In deciding whether a person primarily
performs services for an SRO, the SRO should
exclude any person who spends over half of his or
her working time providing services to that
particular SRO, regardless of the compensation
arrangement. :

13 The Commission may refine the parametars of
what constitutes a non-member under § 1.64{b)(1),
however, if the SRO's implementation of this

While § 1.64(b)(1)’s non-member
representation requirements are based
on the statutory directive of section 208
of the 1992 Act, neither section 206 nor
any other provision of the 1992 Act
defined “non-member.” Section 404 of
the 1992 Act, however, defines a
contract market member as being *‘an
individual, association, partnership,
corporation, or trust owning or hol%ing
membership in, or admitted to
membership representation on a
contract market or given members’
trading privileges thereon.” The
Commission believes that CME's
suggestion that Commission § 1.64(b)(1)
treat any person who is an employee of
a member of a given SRO as a non-
member of that SRO would have
unsatisfactory results and would be
inconsistent with the fundamental
intent of section 206. For exampls,
under CME’s approach, a person
working for a firm which owned a
membership at an SRO, could qualify as
a non-member representative to the
SRO'’s governing goard regardless of
how intimately involved the person was
in the firm's operations at the SRO, so
long as the person did not personally
hold a membership or trading privileges
at the SRO. While such a person waquld
not be a “member"” under section 404 of
the 1992 Act, the Commission believes
that it would be unreasonable to
conclude that such a person could serve
on an SRO board independent of his or
her employing member's interests.

After full consideration of this issue,
the Commission has concluded that
there is no principled regulatory scheme
which could effectively and reliably
distinguish between employeses of a
member of an SRO who could and could
not be expected to serve as independent
and contributing non-member
representatives to that SRO’s governing
board. The Commission believes that
this view is consistent with the basic
tenset of agency law that an agent’s acts
or knowledge may be imputed to its
controlling principal. This notion is
codified in section 2(a){(1)(A)(iii) of the
Act which states that the “act, omission,
or failure of any official, agent, or other
person acting for any individual, ,
association, partnership, corporation, or
trust within the scope of his
employment or office shall be deemed
the act, omission, or failure of such
individual, assoclation, partnership,
corporation, or trust, as well as of such
official, agent, or other person.”??

vision does not ensure that each SRO governing
d has a segment of representatives which can
gglt Andependent of membership interests at that
13The NYCE has suggested that § 1.64(b){1)
require that each SRO governing board include

The Commission seeks to clarify that
§1.684(b)(1) requires that there be a
minimum of twenty percent non-SRO
member representation on SRO
governing boards. Any SRO
composition scheme which was less
than twenty percent representation for
non-SRO members would be
inconsistent with the 1992 Act and this
provision. For example, an SRO
governing board of seventeen persons
must have at least four non-member
representatives. This is required
although, in fact, three non-members,
constituting 17.6% of such a board, may
be closer to twenty percent than four
non-members, constituting 23.5% of
such a board.*

4. Governing Board Commercial Interest
Representatives

a. Proposed regulation. As proposed,
Commission § 1.64(b)(3) stated that each
contract market must adopt a rule which
requires that at least ten percent of the
regular voting members of its governing
board be comprised of persons who
primarily produce, manufacturs,
process, export, merchandise or
commercially use any of the
commodities underlying a futures
product traded on that contract market.
Like the other SRO board composition
requirements of proposed § 1.64, the
requirement for representation of
commercial interests on contract market
governing boards was intended to
ensure effective representation for all
market participants in each contract
market'’s decisionmaking process.

b. Comments received. The CSC
commented that commercial interest
representatives should include not only
individuals but also employees of
corporations or other commercial
entities. The CSC also contended that
section 206 of the 1992 Act only
imposes the ten percent requirement
where the Commission determines that
such a requirement is applicable and
that, accordingly, the Commission
should determine which contract
markets need commercial representation
on their governing boards.

Sunkist supported § 1.64(b)(3) and its
general intent of providing market_

twenty percent non-SRO members, with at least
one-third of that segment being neither officers,
principals or employees of an SRO member. This
approach would not ensure that there be a twenty
percent segment of aach board which will be
independent of any membership interest
perspective. -

3¢The Commission notes that in addition to its
obligations under § 1.64(b)(1), each SRO has an
independent obligation to comply with the

rohibitions on voting by interested governing

anrd members as established by section 217 of the
1992 Act and any Commission regulation
promulgated thereunder.
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participants with representation on SRO
governing boards. It pointed out that
western citrus interests are not currently
represented on NYCE’s governing board
and that the Commission’s proposal
might help to ensure fair representation
for such interests.

c. Section 1.64(b)(2).15 In response to
CSC's comment, final § 1.64(b)(2)
clarifies that its ten percent commercial
interest representative requirement may
be met by “persons representing” the
apﬁlropriate businesses.

further response to CSC, the
Commission notes that section 206’s
and § 1.64(b)(2)’s references to having
commercial interest representation
“where applicable’ provides discretion
as to an SRO’s choice of an appropriate
type of enumerated commercial interest
representative for its board.

As with the percentage calculation of

non-member representatives on SRO
governing boards, any contract market
governing board composition scheme in
which the percentage of commercial
interest representatives must be
rounded-up to reach ten percent of the
board would be inconsistent with
§1.64(b)(2).

In complying with § 1.64, the
Commission wishes to clarify that SROs
may use a single person to help meet
more than one of the governing board
composition requirements. For instance,
a board member representing a
commercial concern who is also a non-
SRO member, may count towards both
the ten percent commercial interest and
twenty percent non-member
representation requirements.

5. Major Disciplinary Committee
Definition

a. Proposed regulation. In its
proposed rulemaking, the Commission
proposed § 1.64(b)(4) through (6) which
would establish compositional
requirements for SRO major disciplinary
committees consistent with the statutory
directives of section 206 of the 1992
Act. Under proposed § 1.64(a)(2), a
*major disciplinary committee” was
defined as a panel of persons who, as a
group, were “‘empowered by [an SRO] to
bring disciplinary charges, to conduct
disciplinary hearings, to settle
disciplinary charges, to impose
sanctions or to hear appeals thereof.”

The Commission proposed to define
major disciplinary committees in terms
of panels which operate as a group in
conducting disciplinary matters because
it believed that any disciplinary matter
which was significant enoughto
warrant an adjudicatory panel, should

1% Proposed § 1.84(b)(3) has been renumbered as
§ 1.64(b)(2).

require the protections of § 1.64(b}(4)
through (6).

The Commission also stated its belief
that the ability “to bring disciplinary
charges, to conduct disciplinary
hearings, to settle disciplinary charges,
to impose sanctions {and] to hear
appeals” are each disciplinary powers
which could have a detrimental effect if
they were not applied fairly and
impartially. Accordingly, the
Commission’s proposed definition of a
major disciplinary committee would
have covered any SRO penel which had
ang' one of these powers.

. Comments received. The
commenters contended that the
definition of mejor disciplinary
committee should be narrowed. The
CBT commented that the definition
should not include panels which issue
charges but do not hold adjudicative
hearings. CBT argued that the benefits of
the major disciplinary committee
composition requirements would still be
fully obtained by limiting the definition
to hearing and appellate committees.

The NYCE recommended that the
definition be clarified to cover panels
which impose disciplinary sanctions,
rather than any type of sanction, since
delivery committees, which impose
penalties for delivery disputes,
otherwise could be considered major
disciplinary committees.

The Cbnig and CSC each urged that
major disciplinary committees be
defined in terms of the type of rule
violation involved. The CME contended
that any committee considering a
disciplinary matter involving a
“disciplinary offense,” as that term is
defined in Commission § 1.63,® should
be a major disciplinary committee for
purposes of §1.64.

c. Regulation 1.64(a)(2). Based 1:Eon
the CBT’s and NYCE’s comments the
Commission has revised the definition
of major disciplinary committee to
include “a committee of persons who
are authorized by [an SRO] to conduct
disciplinary hearings, to settle
disciplinary charges, to impose
disciplinary sanctions or to hear appeals
thereof” for certain types of enumerated
cases.!” While the Commission has

18 Commission § 1.63, which is being amended as
of this same rulemaking, See section I.C.,

low, disqualifies persons who have committed
disciplinary offenses from serving on various SRQ
bodies. The disqualifying disciplinary offenses
include, among other things, various types of SRO
rule violations. '

7 The Commission understands that at most
SROs, governing boards hear appeals of disciplinary
matters and, thus, qualify as major disciplinary
committees nnderg 1.64(a)(2). In such a case, the
Commission will only require that a governing
board conform with § 1.64(b)'s board composition
requirements, including when the governing board
is considering a disciplinary case.

adopted the CBT’s recommendation to
delete charging committees from this
definition, it has decided to retain
committees which settle disciplinary
charges and impose disciplinary
sanctions. Section 206 prescribes
compaosition requirements for major
disciplinary committees in order to
*“ensure fairness and to prevent special
treatment or preference for any person
in the conduct of disciplinary
proceedings and the assessment of
penalties.” The Commission believes
that the settlement of disciplinary
charges and the imposition of
disciplinary sanctions both constitute
the assessment of penalties and that
panels which exercise such powers
should be subject to § 1.64's :
composition requirements.

The Commission also has decided to
follow CME's suggestions and, thus, has
defined major disciplinary committees
as disciplinary committees which are
concerned with cases involving SRO
rule violations which qualify es § 1.63
disciplinary offenses.?® Under this
approach, the Commission is assured
that mejor disciplinary committees will
be concerned with serious SRO rule
violations. Additionally, because of
their compliance with current § 1.63,
the SROs should already have
established their respective sets of
“disciplinary offenses.” *° This should
facilitate each SRO’s ability to
distinguish major and non-major
disciplinary committees when
implementing the composition
requirements of § 1.64(c) (1) through (4).

he Commission believes that
§ 1.64(a)(2)’s definition of major )
disciplinary committee should ensure

18 Section 1.64(a)(2) defines an SRO major
disciplinary committee as any committee which has
disciplinary jurisdiction over cases involving:

¢ * *any violation of the rules of the [SRO)
except those which:

(i) Are related to:

(A) Decarum or attire,

(B) Financial requirements, or

{C) Reporting or recordkeeping; and,

{ii) Do not involve fraud, deceit or conversion.

The types of rule violations listed in §1.64(a}(2)
do not duplicate the SRO rule violations which
constitute a § 1.63 disciplinary offense as § 1.83 also
defines disciplinary offenses to include reporting or
recordkeeping violations which result in an
aggregats of mare than $5,000 in fines in one
calendar year. This as of the definition was not
incorporated in § 1.64{a){2), which defines major
disciplinary committees exclusively in terms of the
type rule violations over which committess
have jurisdiction and not the size of any possible
sanctions.

For the purposes of § 1.64(a){2)(i}{A), SRO
violations related to decorum include tradi
decorum violations for which SROs summarily
lx}:fpose minor penalties such as bidding through
offers.

19 Seq section I1.C.3., below, for a discussion of
the list of § 1.63 disciplinary offanses each SRO is
expected to waintain and publicize.
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that persons who are involved in serious regarding participation in any particular
type of major disciplinary committee
proceeding. The Commission, however,

uire that each SRO have some
ished methodology for the
selection of major disciplinary
committee members which will prevent
discriminatory treatment for the subjects
of disciplinary matters.

The composition requirements of
§1.64(c)(4), as well as those of the other
provisions of § 1.64(c), apply
independently to each major
disciplinary committee and to an
hearing panel thereof. Accordingly,
under § 1.64(c)(4), a hearing panel of a
major disciplinary committee would
itself have to include a diversity of
membership interests, even if the
hearing panel was a subcommittes of a
larger major disciplinary committee
which properly included a diversity of
membership interests,

disciplinary matters will receive the
protections offered by § 1.84(c)'s
compaosition requirements for major
disciplinary committees, while also
ensuring that SRO disciplinary
committees and personnel who deal
with minor SRO disciplinary violations
will be able to dispose of such matters
in an efficient and expeditious
manner.2®

8. Major Disciplinary Committee
Diversity Standards .

a. Proposed regulation. Section 206 of
the 1992 Act amended sections
5a(15)(A) and 17(b)(12)(A) of the Act to
require that the major disciplinary
committees of contract markets and
registered futures associations,
respectively, have a diversity of
membership sufficient to ensure fair
proceedings. In order to implement
these provisions, the Commission
proposed § 1.64(b)(4) which would
require that each SRO maintain rules
specifying diversity standards for its
major disciplinary committees. As part
of this proposal, the Commission stated
that responsive SRO rules should
establish some form of categorical
representation on major disciplinary
committees in order to ensure that the
persons discharging disciplinary
responsibilities would treat accused
parties fairly and impartially.

b. Comments received. The CME
submitted the only comment with
respect to § 1.64's diversity standards
for major disciplinary committees. The

- CME stated that it was not necessary to
impose a system of fixed categorica
representation on major disciplinary
committees. The CME contended that
the Commission could inspect the
minutes of disciplinary hearings during
rule enforcement reviews and verify that
each SRO was complying with the
diversity standards set forth in section
206 of the 1892 Act.

c. Regulation 1.64(c)(4).** As with
§ 1.64(b)(1)’s standard for diversity on
SRO governing boards, § 1.64(c)(4) has
been modified to provide discretion to
SROs in ensuring that a diversity of
membership interests are represented on
their mejor disciplinary committees.
The Commission will not require that
each SRO establish a quota system

20 Ag part of this rulemaking, the Commission
also has amended Commission § 1.83(a)(2)'s
definition of “disciplinary committee” under final
§ 1.84(a)}(2). Accordingly, a §1.63(a)(2) :
“disciplinary committee’ would include any
person or panel authorized by an SRO to, “conduct
disciplinary hearings, to settle disciplinary charges,
to impose disciplinary sanctions and to hear
sppeals thereof.” :

1 Proposed § 1.64(b)(4) has been renumbered as
§1.84(c)4).

7. Major Disciplinary Committee Non-
Member Representatives

a. Proposed regulation. The
Commission’s proposed rulemaking also
included a § 1.64(b)(5) which would
have required that each SRO specify by
rule that each of its major disciplinary
committees have at least one member
who is not a member of the SRO. This
requirement would have applied to all
SRO major disciplinary committees
proceedings, regardless of the person or
rule violation involved in the

b. Comments received. Some of the

commenters criticized proposed

§ 1.64(b)(5) for requiring that major
- disciplinary committees include a non-
r at all of their proceedings. The
CBT indicated that this approach would
be burdensome, would undercut SRO
self-policing and could be costly if SROs
had to pay non-members. The CME,
CSC and NFA all urged the Commission
to limit the scope of major disciplinary
committee hearings for which a non-
member must participate. CSC and NFA
pointed out that section 206 of the 1992
Act only requires non-member
participation in cases where the subject
of the proceeding is a member of the
governing board or of a major
disciplinary committee, where there is a
charge of manipulation and where
appropriate to carry out the p
the 1992 Act. They both urged
Commission modify the scope of
1.64(b)(5) accordingly.
believed that it was not
necessary to include non-members on
major disciplinary committees unless
they were hearing cases which involved
§1.63 “disciplinary offenses."”

c. Section 1.64(c)(1).22 The .
Commission has revised § 1.64(c)(1) by
limiting the type of cases for which an
SRO major disciplinary committee must
include a person who is a non-member
of that SRO. Consistent with the
minimum conditions set by Section 206
of the Act, § 1.64(c)(1)(i} requires that
SRO major disciplinary committees
include a non-SRO member whenever
the subject of the proceeding is a
member of the SRO's governing board or
major disciplinary committee or
whenever any of the rule violations
involved pertain to manipulation or
attampte(F manipulation of the price of
a commodity, a futures contract or an
option on a futures contract.

Final § 1.64(c)(1)(ii) also requires that
contract market major disciplinary
committees include a non-member
whenever the rule violation they are
considering involves conduct by a
member which “directly results in
financial harm" to a non-member of the
contract market.?® The Commission
believes that this approach isolates the
types of cases for which an outside
presence or witness is most essential—
cages involving alleged violative
behavior by a contract market member
that cause specific injury to a non-
member of the contract market.

Section 206(c)(3) of the 1992 Act
specifies that “at @ minimum,” the
Commission’s implementing regulations
require that SRO major disciplinary
committees include non-SRO member
representatives when considering cases
involving manipulation or members of
SRO governing boards or major
disciplinary committees. In addition,
section 206(a) states that the
Commission may require a non-member
presence on major disciplinary
committees “where appropriate to carry
out the purposes’ of the Act. Consistent
with section 206’s directive, the
Commission believes that in contract
market major disciplinary committee
proceedings which involve the
treatment of non-members by members,
fairness requires that the accused
contract market member not be judged
exclusively by persons who might have
close, daily contact with the accused
member.

Based upon the NFA's comments, the
Commission has determined to not
require registered futures association
major disciplinary committees to have a

32 Proposed § 1.64(b)(5) has been renumbered as
§1.84(c)(1).

23 By referring to conduct which “directly results
in financial harm’ to a non-member, § 1.64{c)(1)(ii)
includes particularized behavior which results in
financial to specific non-members and
excludes acts which might have had a general effoct
on the market as a whole.
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non-member representative when
considering cases involving either
manipulation or financial harm to non-
mem| of the association. In the first
instance, manipulation cases would be
outside the disciplinary jurisdiction of
registered future associations. Such
associations, however, do consider
disciplinary cases involving members
causing financial harm to non-members.
Nonethseless, for a number of reasons,
the Commission does not believe it
necessary to have a non-member
presence on major disciplinary
committees hearing such cases. First,
NFA, the only current registered futures
association, has a widespread
membership across the count{‘y].
Accordingly, it likely will be the case
that NFA members serving on major
disciplinary committees will not have
had close, daily contact with an NFA
member who is the subject of a
disciplinary hearing. By comparison,
contract market members customarily
have closer professional relationships
with one enother.

Second, virtually every NFA
disciplinary matter involves financial
harm to non-members. The Commission
believes that requiring NFA to have a
non-member on its major disciplinary
committees nearly every time that they
convene would be extremely
burdensome to the NFA. By
comparison, contract market major
disciplinary committees generally hear a
wider variety of cases including many
which pertain to member conduct not
involving finencial harm to a non-
member. Accordingly, the Commission
has decided to limit the non-member
representative requirement for
registered futures associetion major
disciplinary committees to those
disciplinary cases where the accused is
either a member of the association’s
governing board or mejor disciplinary
committee.

The Commission also seeks to clarify
two points with respect to final
§ 1.64(c)(1). First, the non-member
requirement applies whenever a major
disciplinary committee convenes for
any of the enumerated types of cases.

ond, NYMEX has indicated to the
Commission that there are
circumstances in which major
disciplinary committees have to act in
an expedited fashion because time is of
the essence. For instance, some contract
markets, such as NYMEX, have major
disciplinary committees which respond
to serious infractions by imposing
sanctions at the same time or on the
same day as the infractions. In these
circumstances, it may be difficult for an
SRO to secure a qualified non-member
representative to participate on its major

disciplinary committes. In such
instances, the Commission will allow
SRO major disciplinary committees to
proceed without a non-member
representative.

f an SRO major disciplinary
committee so convenes without a
required non-member representative,
the SRO must document its efforts to
include a non-member and its reasons
for proceeding without one. The
Commission stresses that this exception
is limited to instances where SRO major
disciplinary committees must
immediately address violative behavior
due to possible market ramifications,
and not simply because it is an SRO’s
practice. The Commission will carefully
monitor the SROs to ensure that this
exception is not used to circumvent the
purpose of § 1.84{c)(1). This exception
only applies to § 1.64(c)(1)’s non-
member representative requirement for
SRO major disciplinary committees and
not to the diversity or differing
membership interest requirements
applicable to such committees under
§ 1.684(c) (2) through (4). The
Commission believes that those other
requirements can be met with SRO
members, who should be more

accessible on short notice than non-SRO

members.

8. Major Disciplinary Committee
Representatives of Differing
Membership Interests

a. Proposed regulation. In response to
section 5a(15)(B), as it was amended by
section 206 of the 1892 Act, the
Commission proposed a § 1.84(b)(6)
mandating that each SRO establish rules
requiring that more than fifty percent of
each major disciplinary committee be
made up of persons representing a
membership interest other than that of
the person who was the subject of the
disciplinary p ing.

The premise of proposed Commission
§ 1.64(b)(6) was that persons who work
in close proximity to one another may
not be, or may not appear to be,
objective in adjudicating disciplinary
proceedings involving their colleagues.
By requiring that half of each major
disciplinary committee consist of
persons who have a different
membership interest than the accused,
proposed § 1.64(b)(6) was intended to
prevent the possibility of preferential
treatment in disciplin roceedings.

b. Comments received.
comments pertinent to proposed
§ 1.64(b)(6). First, NFA pointed out that
section 206 requires anly that NFA
disciplinary panels include “qualified
persons representing segments of the
association membership other than that
of the subject of the proceeding”

'A made two

without any fifty percent criteria.
Second, NFA that APs not be
considered an individual membership
interest category. NFA indicated that

- because nearly all of their business

conduct committee (“BCC’’) members
are APs, it would be difficult to secure
non-APs to hear BCC cases involving
APs. NFA suggested that for the
purposes of defining NFA'’s different
membership interests, APs be classified
according to the membership interest of
their sponsoring member.

In addition, the CME and CSC both
requested that the Commission clarify
various aspects of the membership
interest definition related to proposed
§ 1.64(b)(6).

¢. Section 1.64(c) (2) and {3). The
Commission has revised proposed
Regulation 1.64(b)(6) and divided it into
two final regulations—§ 1.64(c)(2)
addressing contract markets and
§ 1.64(c)(3) addressing registered futures
associations.

Under § 1.64(c)(2}, more than half of
the members of each contract market
major disciplinary committee must be
drawn from mem interest groups
other than the membership interest of
the subject of the proceeding. Based
upon § 1.64{a}(4)’s definition of
membership interest, if the subject of a
proceeding is a floor broker, fifty
percent of the major disciplinary
committee members considering the
case must consist of persons who are
not floor brokers.

For the purposss of § 1.64(c)(2), a
contract market may alternatively
choose to define membership interests
according to the different pits or
commodities traded at the SRO. So, for
example, a contract market with five
trading pits could decide to group its
members according to the trading pit
that each member primarily trades in, In
such a case, if a major diicx";flinary
committee at the SRO heard an
appropriate case involving a member
who primarily traded in pit one, under
§ 1.64(c)(2), at least fifty percent of the
committee would have to consist of
persons who were not members who
primarily traded in pit one. With respect
to the formulation of such alternative
definitions of membership interests, the
Commission reminds each contract
market to adhere to the basic premises
of § 1.64(c)(2) that at least fifty percent
of each major disciplinary committee
consist of persons who do not have
relations with the accused member
which might affect their objectivity.

In accordance with NFA's
suggestions, § 1.64(c)(3) has been
revised to require that each registered
futures association major disciplinary
committee include some persons
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representing membership interest
groups other than that of the
proceeding’s subject. For these
purposes, NFA’s membership interest
groups are FCMs, IBs, CPOs and CTAs,
with APs being deemed to belong to the
membership interest group of its
sponsoring member. The Commission
believes that this approach is reasonable
in that it is customary to expect that an
AP’s self-interests will be more closely
aligned with those of its type of NFA
member sponsor than with those of the
general class of APs,

Accordingly, final Commission
§ 1.64(c) conforms to Section 206’s
intent that each major SRO disciplinary
committee include persons with
different self-interests than the accused
in order to encourage objectivity and
discourage preferential treatment in
disciplinary proceedings.

9. Governing Board Composition
Reporting Requirement

a. Section 1.64(d). The Commission
did not propose any reporting
requirement with respect to the
composition of SRO governing boards in
its proposed Commission § 1.64. The
Commission has determined, however,
that such a requirement will facilitate
the Commission’s ability to oversee and
enforce each SRO's compliance with
§ 1.64(b)’s governing board composition
requirements. Accordingly, final
§ 1.64(d) requires that each SRO submit
to the Commission, within thirty days
after each governing board election, a
list of the board’s members, the
membership interests they represent
and a demonstration of how the board’s
composition is consistent with § 1.64(b)
and the SRO’s own implementing
standards end procedures. Each SRO’s
submission should particularly describe
the qualifications of each non-meimber
representative to its governing board.?4

In addition to the reporting
requirement, the Commission reminds
each SRO that it has a continuing
obligation under section 5a(8) of the Act
and Commission § 1.51, or section 17(q)
of the Act in the case of NFA, to take
whatever steps may be necessary to
ensure that its governing board is in
compliance with § 1.64(b) and any SRO
standards and procedures which
implement § 1.64(b).

24 Contract markets have been providing similar
govemning board information to the Division of
Trading and Markets (“Division") since 1991
pursuant to an informal agreement between the
Division and the members of the Joint Compliance
Committee.

B. Customer Notification of Disciplinary
Actions

1. Proposed regulation. In its
rulemaking, the Commission proposed a
§ 1.64(c) which required that whenever
a contract market took final disciplinary
action against a member for trading
violations resulting in financial harm to
a customer, the contract market must
provide written notice of the action to
the FCM that cleared the transaction.?3
In addition, § 1.64(c) proposed to -
require that a clearing provide the
same written notice to the customer
involved, or, in a case where two or
more FCMs have cleared and carried the
transaction, each FCM involved provide
written notice to the FCM with which
it dealt until notice was provided to the
ultimate customer. The written notice
describing the disciplinary action was to
include the principal facts of the case
along with tge same type of information
required in Regulation 9.11 notices.

2. Comments received. The
commenters suggested that certain
substantive refinements be made to the
proposed customer notification
provision. The CBT and COMEX
commented that the requirement of
section 206 of the 1992 Act and
proposed § 1.65 that a customer notice
include ““the principal facts of the case
involved" conflicted with section
8c(1)(B) of the Act; which prohibits
contract markets from disclosing
disciplinary matters to third parties.
Accordingly, they suggested that the
provision should only require the same
information which would be provided
in a §9.11 notice.

The CSC commented that it would be
unfair and prejudicial to notify a
member's customer of a disciplinary
action involving that member while
ap})eal proceedings were still pending
before either the contract market or the
Commission. Finally, NYMEX suggested
that the provision be amended to
provide that any action based upon a
settlement agreement without an
adjudication of the truth of the
allegations should not require customer
notice.

3. Section 1.67.3° Final § 1.67
continues to require that upon any

23For these purposas, proposed § 1.64(a)(5)
defined “final disciplinary action" to mean any
contract market final decision as that term is
defined by contract market rules implementing the
requirements of Commission § 8.20 and 8.28.
Accordingly, a “final discipli action” under
proposed Commission § 1.64 included all
disciplinary committee decisions, regardless of
whether such a decision was on appeal at the
contract market, and all settlement agreements.

20 Based upon an organizational recommendation
from the CSC, the Commission has determined that
it is more appropriate for the customer notification
requirement to be contained in its own §1.67,

disciplinary action involving a member
causing financial harm to a non-
member, the contract market must
provide notice thereof to the clearing
FCM involved and each FCM in the
clearing and carrying chain must
continue to pass on such notice until it
reaches the ultimate customer. For
purposes of this provision, the ultimate
customer can be either an ordinary
individual customer or a,CPO or foreign
broker who maintains an account at the
FCM. Although entities such as CPOs
and foreign brokers will not be required
by § 1.67 to provide notice to their
customers, they may have an
fndependent obligation to provide such
notice. .

The notice required by § 1.67 must
include the principal facts of the case as
well as an indication that the contract
market found that the violative behavior
caused financial harm to the customer.
The Commission has determined that
the contents of & proper §9.11 notice
should be sufficiently informative to
ensure that a public customer who
recejves such a notice will be able to
exercise effectively their rights with
respect to the treatment of their orders
by contract market members.??

The Commission also has revised
§1.67's definition of “final disciplinary
action’ so that contract markets will not
be required to issue a notice of customer
financial harm until the member
involved has exhausted his or her
appeal rights at the contract market.
With this approach, members will be
able to fully defend their cases before
the contract market, while still assuring
prompt notice to injured customers.2®

separate from the composition requirements of
§1.64. While the composition and customer
notification requirements are both derived from
soction 208 of the 1892 Act, the Commission
believes that addressing both subject matters in a
single regulation could be confusing to regulatees
and the public.

27 Commission § 8.11(b) requires that notices of
exchange disciplinary actions include:

(1) The name of the person against whom the
:inl::iplinary action or access denial action was

n:

(2) A statement of the reasons for the disciplinary
action or access denial action together with a listing
of any rules which the person who was the subject
of the disciplinary action or access denial action
was charged with having violated or which
otherwise serve as the basis of the exchange action;

(3) A statement of the conclusions and findings
made by the exchange with regard to each rule
violation charged or, in the event of settlement, a

‘statement specifying those rule violations which the

exchange has reason to believe were committed;

(4) The terms of the disciplinary action or access
denial action; [and.]

(5) The date on which the action was taken and
the date the exchange intends to make the
disciplinary or access denial action effective. . .

28 Section 1.67's definition of final disciplinary
action is substantially identical to the definition for

Continued
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With respect to NYMEX's suggestion
regarding notice upon settlement
agreements, the Commission points out
that section 206 of the 1992 Act requires
a contract market to issue a notice .
whenever the “contract market takes
final disciplinary action against a
member” for violative bebavior which
causes financial Harm to a customer.
The provision does not create any
exception for settlement agreements or
for any particular type of settlement
agreement (i.e., ones that do or do not
adjudicate the truth of the allegations
involved.) Accordingly, Regulation
1.67’s notice requirement is triggered by
each of these types of SRO actions.??

A customer who is notified of an
abuse of his order by a contract market
member, of which he might otherwise
have been ignorant, will be better able
to evaluate his business relationship
with the member or to initiate legal
action. Additionally, Regulation 1.67’s
notice requirement should genserate
closer scrutiny of exchange activities by
market users.

C. Prohibition of Oversight Panel
Service

1. Proposed regulation amendments.
In compliance with section 206 of the
1992 Act, the Commission proposed
amendments to existing § 1.63 which
would disqualify persons with certain
disciplinary histories from serving on
any SRO oversight panel and which
would require each SRO to implement
rules in this regard.3° Under the
proposed amendments, a person who
" was found to have committed a
disciplinary offense, would be barred
from oversight panel service for a period
of three years from the date of such
finding or for the length of any criminal
sentence, SRO expulsion or suspension,
Commissian registration suspension, or
failure to pay a disciplinary fine,
resulting from the finding, whichever
was longer.3? o '

that term in Commission § 1.63. The term is used
in §1.83 to establish when a finding of a
disciplinary offense will result in a bar to SRO
committee service.

%1t is unclear whether NYMEX believes that
settlement agreements are not informative with
respect to the behavior underlying the agreements.
The Commission notes, howevaer, that a contract
market {ssuing a §9.11(b) notice based upon a
settlement agreement must include a statement as
to the rule violations which the contract market has
reason to believe were committed. Accordingly, this
type of information should be of assistance to a
customer who receives it pursuant to § 1.67’s

ts.

3°Commission § 1.63 already establishes
disqualification standards for SRO disciplinary
committees, arbitration panels and govemning

31 Under Commission § 1.83, the disquali
disciplinary offenses include, among other ms.

The proposed amendments to

'§1.63(a) would define an SRO oversight

panel to mean any body of persons
having the authority to "review,
recommend or establish policies or
procedures with respect to the self-
regulatory duties of the [SRO]),
including, but not limited to,
compliance activities and disciplinary
policies.”

As directed by section 206 of the 1992
Act, the Commission also proposed to
amend § 1.63(d) to require that each
SRO establish, maintain and make
available to the general public a notice
of all those rules of the SRO which if
violated would constitute a
*“disciplinary offense” under § 1.63. The
requirement was intended to enable any
person who had been found to have
committed a rule violation by an SRO to
determine whether that violation was in
fact a "‘disciplinary offense" for the
purposes of § 1.63 and whether he or
she would be disqualified from SRO
committee service for a prescribed
period.

2. Comments received. Several
commenters criticized the proposed
definition of oversight panel as being
too broad. CME, CSC, NYCE and
NYMEX each suggested alternative
definitions which generally focused on
bodies which oversee an SRQO's
surveillance, compliance, rule
enforcement and disciplinary
procedures.

3. Amended regulation 1.63. In
accordance with the commenters’
suggestions, the Commission has
amended § 1.63(a){4) to define
‘“‘oversight panels” as panels which
oversee an SRO’s policies or procedures
with respect to its surveillances,
compliancs, rule enforcement or
disciplinary responsibilities.3? Section
1.63’s service prohibition applies to
each committee which exercises any of
the enumerated oversight duties, even if
such duties are only part of the
committee’s responsibilities. -
Accordingly, SRO committees, such as
executive committees which have a
wide range of duties in addition to
oversight duties, will still be considered
an “oversight panel’ for purposes of
Commission §1.63.

The Commission also is revising
§ 1.63(d) to require that each SRO
submit its listing of disciplinary
offenses to the Commission at the
beginning of each calendar year to the
extent necessary to reflect any revisions

various SRO rule violations and any violation of the
Act or the Commission’s regulations.
32These res lities pertain to both the

financial and trade practice requirements of an
SRO.

to the list over the previous year. This
requirement would assist the
Commission in monitoring each SRO's
compliance with §1.63.33

D. Submission of Rules Complying With
Regulations 1.63 and 1.64

1. Amended § 1.41{d). The
Commission has amended its § 1.41(d)
to make clear that contract market rules
which address §1.63 and 1.64’s
requirements for SRO boards and
committess are not exempt from the .
filing requirement of section
5a(a){(12){A) of the Act and Commission
§1.41. Previously, 1.41(d) may have
created a conflict with § 1.63 and 1.64
as § 1.41(d) exempted rules addressing
the “organization and administrative
procedures of a contract market’s
governing bodies” from the
Commission's rule-filing requirements,

E. Additional Requirements of Section
206 of the 1992 Act

The Commission notes that various
other requirements of section 206 of the
1992 Act are satisfied by Commission
§ 1.63, thus eliminating the need to
establish any new Commission
regulations. For instance, section 206 of
the 1992 Act requires that SROs prohibit
disciplinary committee service by
persons with certain disciplinary
records. As indicated above,
Commission § 1.63 already prohibits
service on SRO disciplinary committees,
as well as on governing boards and
arbitration panels, by persons who have
committed certain enumerated
disciplinary offenses.

II1. Conclusion

The final § 1.64 and 1.67 and final
amendments to §§ 1.41 and 1.63
implement the statutory directives of
sections 5a, 8c and 17 of the Act, es they
were amended by section 208 of the
1992 Act, with respect to composition of
SRQO governing boards and major
disciplinary committees, restrictions on
SRO oversight panel service and
disciplinary action notices for
customers. PN
IV. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
thet agencies, in proposing rules,
consider the impact of those rules on

small businesses. The Commission has
previously determined that contract

#3The CSC suggested in its comments that the
Commission revise certain substantive provisions of
current Commission Regulation 1.63. The
Commission has determined to not revisit any other
provisions of § 1.63 at this time.
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markets are not ‘‘small entities" for

" purposes of the RFA, and that the
Commission, therefore, need not
consider the effect of proposed rules on
contract markets. 47 FR 18618, 18619
(April 30, 1982).

Furthermore, the Chairman of the
Commission previously hes certified on
behalf of the Commission that
comparable rule proposals effecting
registered futures associations, if
adopted, would not have had a
significant econemic impact on a
substantial number of small entities. 51
FR 44866, 44868 {December 12, 1986).
Therefore, the Acting Chairman, on
behalf of the Commission, hereby
certifies, pursuant to Section 3(a) of the
RFA, 5 U.S.C. 605(b), that the action
taken herein will not have a significant
economic impact on a substantial
number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1980
(“PRA”), 44 U.S.C. 3501 et seq., imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. In
compliance with the PRA, the
Commission previously submitted this
rule in proposed form and its associated
information collection requirements to
the Office of Management and Budget
(“OMB"). The OMB approved the
collection of information associated
with this rule on June 14, 1993 and
assigned OMB control number 3038
0022 to the rule. The burden associated .
with this entire collection, including
this final rule, is as follows:

Average burden hours per response;

613.26
Number of respondents; 4,295
Frequency of response; on occasion

The burden associated with this
specific final rule is as follows:

Average burden hours per response;

1.25
Number of respondents; 27
Frequency of response; annually

Copies of the OMB-approved
information collection package
associated with this rulemaking may be
obtained from Gary Waxman, Office of
Management and Budget, room 3220,
NEOB, Washington, DC 20503, (202}
395-7340.

List of Subjects in 17 CFR Part 1

Commadity futures, Contract marksts,
Clearing organizations, Registered
futures associations, Members of
contract market.

In consideration of the foregoing, and
based on the authority contained in the

Commodity Exchange Actand, in
particular, sections 3, 4b, 5, 54, 6, 6b, 8,
8a, 9, 17, and 23(b} thereof, 7 U.S.C. 5,
6b, 7, 7a, 8, 13a, 12, 124, 13, 21 and
26(b) the Commission hereby amends
title 17, chapter I, part 1 of the Code of
Federal Regulations by amending
existing §§ 1.41 and 1.63 and by
adopting new §§1.64 and 1.67 as
follows:

PART 1— GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for part 1
continues to read as follows: :

Authority: 7 USC 2, 2a, 4, 44, 6, 6a, 6b, 6¢,
6d, 6e, 6f, 6g, 6h, 61, 6j, 6k, 61, 6m, 6n, 60,
7.7a,8,9,12, 12a, 12¢, 134, 13a-1, 16, 19,
21, 23, and 24, unless otherwise stated.

2. Section 1.41 is amended by ravising
paragraph (d) heading and (d)}(1)
introductory text to read as follows:

§1.41 Contract market rules; submission
of rules to the commission; exemption of
certain rules.

-~ - L] L »

(d) Rules that are exempt from the
requirements of section 5a(a)(12){A) of
the Act. (1) Except as otherwise
provided by §§ 1.63 and 1.64, contract
market rules that do not relate to terms
and conditions are exempt from the
requirements of section 5a(a)(12)(A) of
the Act and this section where such
rules address:

3. Section 1.63 {s amendad by
redesignating paragraph (a}(6) as (a)(7):
by redesignating paragraph (a)(4) as
(a)(6); by adding a new paragraph (a)(4);
and by revising paragraphs (a}(2), (a)(5),
newly redesignated paragraph (a)(6), (b)
introductory text, and (c} through (f) to
read as follows:

§1.63 Service on self-reguiatory
organization governing boards or
committees by persons with disciplinary
histories. .

(a) LR N )

(2) Disciplinary committee means any
person or panel authorized by a self-
regulatory organization to conduct
disciplinary hearings, to settle
disciplinary charges, to impose
disciplinary sanctions or to hear appeals
thereof.

- L 3 " ] *

(4) Oversight panel means any panel
authorized by a self-regulatory
organization to review, recommend or
establish policies or procedures with
respect to the self-regulatory
organization’s surveillance, compliance,
rule enforcement or disciplinary
responsibilities.

(5) Final decision' means:

(i) a decision of a self-regulatory
organization which cannot be further
appealed within the self-regulatory.
organization, is not subject to the stay of
the Commission or a court of competent
jurisdiction, and has not been reversed
by the Commission or any court of
competent jurisdiction; or,

(iis)any decision by an administrative
law judge, a court of competent
jurisdiction or the Commission which
has not been stayed or reversed.

(6) Disciplinmy offense means:

(i) any violation of the rules of a self-
regulatory organization except those
rules related to

(A) decorum or attire,

(B) financial requirements, or

{C) reporting or recordkeeping unless
resulting in fines aggregating more than
$5,000 within any calendar year;

(ii) any rule violation described in
subparagraphs (a)(6)(i) (A) through (C)
of this regulation which invelves fraud,

. deceit or conversion or results in a

suspension or expulsion;

(iii) any violation of the Act or the
regulations promulgated thereunder; or,

%ilir) any failure to exercise supervisory
responsibility with respect to acts
described in paragraphs (a)(6) (i)
through (iii) of this section when such
failure is itself a violation of either the
rules of a self-regulatory organization,
the Act or the regulations promulgated
thereunder.

(v) A disciplinary offense must arise
out of a proceeding or action which is
brought by a self-regulatory
organization, the Commission, any
federal or state agency, or other
governmental body.

(7) Settlement agreement means any
agreement consenting to the imposition
of sanctions by a self-regulatory
organization, a court of competent
jurisdiction or the Commission.

(b) Each self-reguletory organization
must maintain in effect rules which
have been submitted to the Commission
pursuant to section 5a(a){12)(A) of the

" Act and §1.41 or, in the case of a

registered futures association, pursuant
to section 17(j) of the Act, that render
a person ineligible to serve on its
disciplinary committees, arbitration
panels, oversight panels or governing
board who:
L] * [ 3 » .
(c) No person may serve on a
disciplinary committee, arbitration
anel, oversight panel or governing
oard of a self-regulatory organization if
such person is subject to any of the
conditions listed in paragraphs (b) (1)
through (6) of this section.
(d) %ach self-regulatory organization
shall submit to the Commission a
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schedule listing all those rule violations
which constitute disciplinary offenses
as defined in paragraph (a)(6) (i) of this
section and to the extent necessary to
raflect revisions shall submit an
amended schedule within thirty days of
the end of each calendar year. Each self-
regulatory organization must maintain
and keep current the schedule required
by this section, post the schedule in a
public place designed to provide notice
to members and otherwise ensure its
availability to the general public.

{e) Each self-regulatory organization
shall submit to the Commission within
thirty days of the end of each calendar
year a certified list of any persons who
have been removed from its disciplinary
committees, arbitration panels,
oversight panels or governing board
pursuant to the requirements of this
regulation during the prior year.

%8 Whenever a self-regulatory
organization finds by final decision that
a person has committed a disciplinary
offense and such finding makes such
person ineligible to serve on that self-
regulatory organization’s disciplinary
committees, arbitration panels,
oversight panels or governing board, the
self-regulatory organization shall inform
the Commission of that finding and the
length of the ineligibility in any notice
it is required to provide to the
Commission pursuant to either Section
17(h)(1) of the Act or Commission
regulation 9.11.

4. Section 1.64 is added to read as
follows:

§1.64 Composition of various self-
reguiatory organization governing boards
and major disciplinary committees

(a) Definitions. For purposes of this
- section:

(1) Self-regulatory organization means
“‘self-regulatory organization' as
defined in § 1.3(ee), not including a
“clearing organization” as defined in
§1.3(d).

(2) Major disciplinary committee
means a committee of persons who are
authorized by a self-regulatory
organization to conduct disciplinary
hearings, to settle disciplinary charges,
to impose disciplinary sanctions or to
hear appeals thereof in cases involving
any violation of the rules of the self-
regulatory organization except those
which:

(i) are related to:

(A) decorum or attire,

(B) financial requirements, or

(C) reporting or recordkeeping; and,

{ii) do not involve fraud, deceit or
conversion.

(3) Regular voting member of a
governing board means any person who
is eligible to vote routinely on matters

being considered by the board and
excludes those members who are only .
sligible to vote in the case of a tie vote
by the board.

(4) Membership interest (i) In the case
of a contract market, each of the
following will be considered a different
membership interest:

(A) Floor brokers,

(B) Floor traders,

(C) Futures commission merchants,

{D) Producers, consumers, processors,
distributors, and merchandisers of
commodities traded on the particular
contract market,

(E) Participants in a variety of pits or
principal groups of commodities traded
on the particular contract market; and,

(F) Other market users or participants;
except that with respect to paragraph
(c)(2) of this section, a contract market
may define membership interests
according to the different pits or ,
principal groups of commodities traded
on the contract market.

(ii} In the case of a registered futures
association, each of the following will
be considered a different membership
interest:

. {A) Futures commission merchants,

(B) Introducing brokers,

(C) Commodity pool operators,

(D) Commodity trading advisors; and,
(E) Associated persons, except that
under paragraph (c}(3) of this section an

associated person will be deemed to
represent the same membership interest

. as its sponsor.

(b) Each self-regulatory organization
must maintain in effect standards and
procedures with respect to its governing
board which have been submitted to the
Commission pursuant to section
5(a)(12)(A) of the Act and §1.41 or,
when applicable to a registered futures
association, pursuant to section 17(j) of
the Act, that ensure:

{1) That twenty percent or more of the
regular voting members of the board are
persons who:

(i) Are knowledgeable of futures
trading or financial regulation or are
otherwise capable of contributing to
governing board deliberations; and,

(ii) (A) Are not members of the self-
regulatory organization, :

%g) Are not currently salaried
employees of the self-regulatory
organization,

C) Are not primarily performing
services for the self-regulatory
organization in a capacity other than as
a member of the selgregulatory
organization's governing board, or

D) Are not officers, principals or
employees of a firm which holds a
membership at the self-regulatory
organization either in its own name or
téxrough an employee on behalf of the

m;

(2) In the case of a contract market,
that ten percent or more of the regular
voting members of the governing board
be comprised where applicable of
persons representing farmers,
producers, merchants or exporters of
principal commodities underlying a
commodity futures or commodity
op(tiion traded on the contract market;
an

{3) That the board’s membership
includes a diversity of membership
interests. The self-regulatory
organization must be able to
demonstrate that the board membership
fairly represents the diversity of
interests at such self-regulatory
organization and is otherwise consistent
with this regulation’s composition
requirements;

c) Each self-regulatory organization
must maintain in effect rules with
respect to its major disciplinary
committees which have been submitted
to the Commission pursuant to section
5a(a)(12)(A) of the Act and § 1.41 or,
when applicable to a registered futures
association, pursuant to section 17(j) of
the Act, that ensure:

(1) That at least one member of each
major disciplinary committee or hearing
panel thereof be a person who is not a
member of the self-regulatory
organization whenever such committee
or panel! is acting with respect to a
disciplinary action in which:

(i) The subject of the action is a
member of the self-regulatory
organization’s:

A) Governing board, or

(B) Major disciplinary committee; or,

(ii) Any of the charged, alleged or
adjudicated contract market rule
violations involve:

(A) Manipulation or attempted
manipulation of the price of a
commaodity, a futures contract or an
option on a futures contract, or

(B) Conduct which directly results in
financial harm to a non-member of the
contract market;

(2) In the case of a contract market,
that more than fifty percent of each
major disciplinary committee or hearing
panel thereof include persons
representing membership interests other
than that of the subject of the
disciplinary proceeding being
considered;

(3) In the case of a registered futures
association, that each major disciplinary
committee or hearing pane) thereof
include persons representing :
membership interests other than that of
the subject of the disciplinary
proceeding being considered; and,

(4) That each major disciplinary
committee or hearing panel thereof
include sufficient different membership
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interests so as to ensure fairness and to
prevent special treatment or preference
for any person in the conduct of a
committee’s or the panel’s
responsibilities.

(d) Each self-regulatory organization
must submit to the Commission within
thirty days after each governing board
election a list of the governing board’s
members, the membership interests they
represent and how the composition of
the governing board otherwise meets the
requirements of § 1.64(b) and the self-
regulatory organization’s implementing
standards and procedures.

5. Section 1.67 is added to read as
follows:

§1.67 Notification of final disciplinary
action lnvolving financial harm to a
customer.

(a) Definitions. For purposes of this
section:

(1) Final disciplinary action means
any decision by or settlement with a
contract market in a disciplinary matter
which cannot be further appealed at the
contract market, is not subject to the
stay of the Commission or a court of
competent jurisdiction, and has not
been reversed by the Commission or any
court of competent jurisdiction.

(b} Upon any final disciplinary action
in which a contract market finds that a

- member has committed a rule violation
that involved a transaction for a
customer, whether executed or not, and
that resulted in financial harm to the
customer: ’

(1)(f) the contract market shall
promptly provide written notice of the
disciplinary action to the futures
commission merchant that cleared the
transaction; and, 3

(if) a futures commission merchant
that receives a notice, under paragraph
(b)(1)(i) of this section shall promptly
provide written notice of the
disciplinary action to the customer as
disclosed on its books and records. If
the customer is another futures
commission merchant, such futures
commission merchant shall promptly
provide the notice to the customer.

(2) A written notice required by
paragraph (b)(1) of this section must
include the principal facts of the
disciplinary action and a statement that
the contract market has found that the
member has committed a rule violation
that involved a transaction for the
customer, whether executed or not, and
that resulted in financial harm to the
customer. For the purposes of this
paragraph, a notice which includes the
information listed in § 9.11(b) shall be
deemed to include the principal facts of
the disciplinary action thereof.

Issued in Washlngton, DC on June 29,
1993, by the Commission.

Jean A, Webb,

Secretary of the Commission.

[FR Doc. 83-16525 Filed 7-12-93; 8:45 am]
BILUNG CODE 6351-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-32586; File No. S7-
34-92)

BIN 3235-AF67

Early Warning Rule

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule amendments.

SUMMARY: The Securities and Exchange
Commission (the “Commission"’) is
amending Rule 17a-11 under the
Securities Exchange Act of 1934 (the
“Exchange Act"), The amendments are
designed to reduce certain reporting
burdens on brokers and dealers by
eliminating, among other things, the
current requirement that a broker or
dealer submit supplemental reports to
the Commission and other regulatory
bodies when its net capital declines
below certain specified levels, or in
other instances that indicate the
existence of financial or operational
difficulties. '

EFFECTIVE DATE: The amendments shall
become effective on August 12, 1993.
FOR FURTHER INFORMATION CONTACT:
Michael A. Macchiaroli, (202) 272~
2904, Roger G. Coffin, (202) 272-7375,
or Elizabeth K. King, (202) 272-3738,
Division of Market Regulation, 450 Fifth
Strest, NW,, Washington, DC 20549.

SUPPLEMENTARY INFORMATION:
L Introduction
A. Background

Section 17(a) of the Exchange Act
provides the Commission with the
authority to promulgate rules requiring
registerad broker-dealers to meke and
transmit reports that the Commission
deems necessary in the public interest
or for the protection of investors.
Pursuant to this authority, the
Commission adopted Rule 17a~11 (the
“Rule”) in 1971.! The Rule imposes a
duty on broker-dealers to report net
capital and other operational problems
and to file reports regarding those
problems within certain time periods.

1 Securities Exchange Act Release No. 8268 (July
30, 1971), 36 FR 14725 (Aug. 11, 1971).

Although there have been minor
revisions to the Rule since it was
adopted, this is the first comprehensive
examination of Rule 17a-11 in over 20
years. The Commission believes that the
requirements to file FOCUS Reports
may be eliminated without
compromising the ability of the
Commission or the Designated
Examining Authorities ("DEAs") to
monitor the condition of broker-dealers.

B. Proposal

On October 26, 1992, the Commission
proposed for comment amendments to
Rule 178-112 that, in part, would relieve
broker-dealers of the obligation to
furnish the Commission with Part Il or
Part 1A of Form X~17A-5 (“FOCUS
Report”')? when their net capital
declines below certain levels. During
the public comment period, the
Commission authorized the Division to
issue a no-action letter permitting the
DEAs to waive the requirement to file a
FOCUS Report as currently required by
paragraphs (a) and (b) of Rule 17a~-11.
In response to its proposal to amend
Rule 17a-11, the Commission received
two comment letters, one from the
National Association of Securities
Dealers, Inc. (the “NASD"), and one
from the Chicago Mercantile Exchange
(the “CME"), bath of which supported
the proposed amendments. The
Commission is adopting the proposed
amendments in substantially the form as
proposed.

II. Rule Amendments
A. Paragraph (a)

Currently, paragraph (a) of Rule 17a—
11 requires every broker-dealer whose
net capital falls below its required
minimum level, or whose total
outstanding principal amounts of
satisfactory subordination agreements
exceed allowable levels for more than
90 days, to do two things. First, the
broker-dealer must give notice of the
event on that same day. Second, the
broker-dealer must file a FOCUS Report
within 24 hours of the notice.

The Commission is eliminating the
requirement that broker-dealers file a
FOCUS Report within 24 hours after
notifying the Commission of a net
capital deficiency. Broker-dealers will

2 Securities Act Release No. 31355 (Oct
28, 1992), 57 FR 49156 (Oct. 30, 1992).

3FOCUS Reports contain schedules including the
broker-dealer's: net capital; assets and liabilities;
and income and . Generally, Part IIA {s
filed by btokot—d:ﬂen that do not clear or carry
customer accounts, and those broker-dealers that
are subject to the requirements of paragraphs (a){2)
and (a)(3) of Rule 15c3-1. Part Il is filed by all other
broker-dealers engaged in a general securities
business and subject to paragraph (a)(1) of Rule
15¢3-1.
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remain obligated to transmit notice of a
net capital deficiency on the same day
of the occurrence. Unlike the previous
rule, however, the amendments require
the notice to specify the broker-dealer's
net capital requirement and its current
amount of net capital.* The amendments
also require a broker-dealer who has
been notified by the Commission or its
DEA of a net capital deficiency to give
notice of the deficiency, even if the
broker-dealer disagrees with the
Commission’s or the DEA's
determination. In such a case, the
amendments permit the broker-dealer to
specify the reasons for its disagreement
in the notice.

The same-day notice requirement
gives the Commission and the DEAs
adequate early warning of financial or
operational problems. After receiving
notice of a capital deficiency, the
Commission or a DEA will be able to
increase its surveillance of a broker-
dealer experiencing difficulty and to
obtain any additional information
necessary to assess the broker-dealer’s
financial condition.

The amendments also eliminate the
notification requirement for broker-
dealers whose total outstanding
principal amounts of satisfactory
subordination agreements exceed the
maximum allowable for a period in
excess of 90 days. A broker-dealer is
currently required, pursuant to
paragraph (c)(2) of Rule 15¢3-1d, to give
notice to its DEA if, after giving effect
to all subordinated loans that are mature
or which are scheduled to mature
within six months, its net capital
declines below the identical levels
contained in paragraph (a) of Rule 17a-
11. The Commission believes that the
notice provided for in Rule 15¢3~1d is
sufficient to give regulators an early
warning of problems involving a broker-
dealer’s subordinated loan agreements.

B. Paragraph (b)

Paragraph (b) of Rule 17a-11
currently requires every broker-dealer
whose net capital does not equal or
exceed a certain level to file a monthly
FOCUS Report for at least three months.
The capital level contained in paragraph
{b) is higher than the minimum level
referred to in paragraph (a), and is
referred to as an “‘early warning level."” s

“Many of the notices received by the Commission
already contain this information. The Commission
believes it would be appropriate, however, to
specify the contents of the notice in the Rule to
standardize the notices received.

3 Thers are three early warning levels. First, a
broker-dealer that has elected to compute its net
capital under the basic method must give notice if
its aggregate indebtedness, as defined in Rule 15¢3—
1, exceeds 1,200 percent of its net capital. Second,
a broker-dealer that computes its net capital under

When a broker-dealer’s net capital level
is declining, it would first trigger the
filing requirements set forth in
paragraph (b) of the Rule. If the broker-
dealer’s net capital continues to drop,
and it falls below the broker-dealer’s
base minimum capital requirement, the
broker-dealer would be required to
comply with the additional FOCUS
Report filing and notice requirements of
paragraph (a) of the Rule.

The amendments to paragraph (b} of
the Rule eliminate the requirement that
a broker-dealer file a FOCUS Report
within 15 days after the end of each
month for three successive months. In
lieu of this requirement, the
amendments require brokers-dealers to
give notice promptly (but within 24
hours) after the event triggering the
filing requirement. The Commission
expects that this notice requirement will
be sufficient to alert the Commission
and the broker-dealer's DEA that a
broker-dealer may be experiencing
financial or operational difficulty.
Thereafter, the Commission or the DEA
may require any additional information
that it deems necessary to monitor the
condition of the broker-dealer.

In their comment letters, both the
NASD and the CME supported the
proposed elimination of the reporting
requirements. The NASD and the CME
agreed that prompt notice by a broker-
dealer experiencing financial or
operational difficulties will provide its
DEA with sufficient early warning to
monitor the broker-dealer’s condition.

C. Paragraph (b)(4)

The Commission is amending certain
other paragraphs of Rule 17a-11. For
example, there are references in
paragraph (b)(4) of Rule 17a-11 to three
existing notice provisions set forth in
the net capital rule requiring broker-
dealers subject to those provisions ta
give notice in accordance thersto.
However, paragraph (b)(4) of Rule 17a—
11 does not reference all of the
applicable net capital ¢ or customer
protection rule” notice provisions (such
as the requirement to give notice of large
withdrawals of capital under paragraph
(e} of Rule 15c3-1), and the Commission

the alternative standard is required to give notice
if its net capital falls below 5 percent of its
aggregate debit items computed in accordance with
the Formula for Determination of Reserve
Requirement for Brokers and Dealers under Rule
15c3-3. Third, a broker-dealer that computes its net
capital under either standard is required to give
notice if its total net capital declines below 120
percent of its minimum requirement. If a broker-
dealer falls out of net capital compliance, it must
comply with both paragraphs (a) and (b) of Rule
17a-11.

SRule 15¢3-1 (17 CFR 240.15¢3-1).

717 CFR 240.15c¢3-3.

believes it would be appropriate for the
Rule to do so. Accordingly, the
Commission is amending Rule 17a-11
to refer to five previously existing notice
provisions contained in the net capital
rule, the customer protection rule, and
Rule 17a~5.

These amendments do not add any
additional reporting burdens because
they simply reference certain notice
sections for clarification purposes and
do not, by themselves, create an
obligation to report. Additionally, the
net capital rule, the customer protection
rule and Rule 17a~-5 will remain
unchanged (with the exception of minor
technical revisions to Rule 17a-5 and
Rule 15¢c3-1d discussed below). Rather,
the Rule will be clarified to contain a
complete, rather than a partial, listing of
the Commission’s financial
responsibility notice requirements.

D. Paragraph (c)

Under current paragraph (c) of Rule
17a-11, every broker-dealer is required
to give notice immediately if it fails to
make and keep current its required
books and records. In order to clarify the
time within which notice must be
transmitted under paragraph (c) of the
Rule, the amendments require notice to
be provided the same day of the event.

E. Paragraph (f)

Paragraph (f) of the Rule (which will
be redesignated as paragraph (g))
requires broker-dealers to give notice by
telegraph and to transmit reports to the
principal office of the Commission in
Washington, DC, the regional office of
the Commission for the region in which
the broker-dealer has its principal place
of business, and the broker-dealer’s
DEA. The amendments specify that
notice required by the Rule may be
given or transmitted by means of either
a facsimile transmission or telegraph.
The amendments also state that the
report required by paragraph (c) or
paragraph (d) of Rule 17a-11 may be"
transmitted by overnight delivery.

F. Other Amendments

The Commission is adopting
amendments that reorganize the Rule
17a-11's structure and make certain
technical revisions. For example,
references in the current Rule to “his”
will be changed to “its” in order te
eliminate any gender-specific language.

In addition, because the amendments
will redesignate the notice requirement
currently contained in paragraph (f) of
Rule 17a-11 to paragraph (g), certain
sections of Rule 17a-5 that refer to -
paragraph (f) require technical
modification. Accordingly, the
Commission is adopting revisions to
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certain sections of Rule 17a-5 that
would change the references to
paragraph (f)) of Rule 17a-11 to

ara| .
P Flﬁfy. i)gamgraph {c)(5)(i) of Rule
15c3-1d permits a broker-dealer to
obtain temporary subordinated loans in
certain circumstances in order to
participate in activities such as
securities underwritings. Currently,
Rule 15¢3-1d prohibits a broker-dealer
from entering into a temporary
subordinated loan during any period in
which the broker-dealer is subject to

“‘any of the reporting provisions’ of
Rule 17a-11.8 This provision was
intended to cover the period in which
a broker-dealer was required to file
FOCUS reports under Rule 17a-11,
which requirement is being eliminated
by the Commission.

In order to retain the net capital rule's
prohibition against a broker-dealer
obtaining a temporary subordinated
loan during a period of financial or
operational difficulty, the Commission
is making a technical amendment to
paragraph (c)(5)(i) of Rule 15c3-1d.
Based on a recommendation by the
NASD, paragraph {c)(5)(i} is being
amended to prohibit a broker-dealer
from obtaining a temporary
subordinated loan if it has given notice
under Rule 17a-11 within the preceding
thirty calendar days. This amendment
will enable the DEAs to prevent a
broker-dealer from obtaining temporary
subordinated loans during periods in
which the broker-dealer may be
experiencing financial or operational .
difficulties.

III. Summary of Final Regulatory
Flexibility Analysis

The Commission has prepared a Final
Regulatory Flexibility Analysis
(“FRFA") in accordance with 5 U.S.C.
604 concerning the final rule
amendments. The FRFA states that the
Commission did not receive any
comments concerning the Initial
Regulatory Flexibihty Analysis. A copy
of the FRFA may be obtained by
contacting Elizabeth K. King, Division of
Market Regulation, U.S. Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC, 20549, (202)
272~3881.

IV. Statutory Analysis

Pursuant to the Securities Exchange
Act of 1934 and particularly section 15
thereof, 15 U.S.C. 780, the Commission
is amending §§ 240.17a-11, 240.17a-5,
and 15c3-1d of Title 17 of the Code of
Federal Regulations in the manner set
forth below.

817 CFR 240.15¢3-1d(c)(5)(i).

List of Subjects in 17 CFR Part 240

Brokers, Confidential business
information, Reporting and
recordkeeping requirements, Securities.

Text of the Amendments

In accordance with the foregoing,
Title 17, Chapter II of the Code of
Federal Regulations is amended as
follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77d,. 778,77},
778, 77eee, 77888, 77nnn, 77sss, 77ttt, 78¢,
78d, 781, 78, 781, 78m, 78n, 780, 78p, 78s,
78w, 78x, 7811(d), 79q, 79t, 80a-20, 80a-23,
80a-29, 80a—37, 80b-3, 80b—4, and 80b-11,
unless otherwise noted.

- » " - L ]

2. §240.15c3-1d is amended by

revising the second sentence of the
introductory text of paragraph (c)(5)(i) to

" read as follows:

§240.15¢3-1d Satisfactory Subordination
Agreements (Appendix D to 17 CFR
240.15¢3-1).

« - * - *®

(C) LR B ]

(5) * w ®

(i) * * * This temporary relief shall
not apply to a broker or dealer if, within

_the preceding thirty calendar days, it

has given notice pursuant to § 240.17a~
11, or if immediately prior to entering
into such subordination agreement,
either:

L L] L] * *

2. § 240.17a-5 is amended by revising
paragraph (c)(2)(iii) and revising the
first three sentences of paragraph (h)(2)
to read as follows:

§240.17a-5 Reports to be made by centain
brokers and dealers.

« 4 * * ~

(C) .« ® @

(2) ® ®

(iii) If in connection with the most
recent annual audit report pursuant to
§ 240.17a~5, the independent
accountant commented on any material
inadequacies in accordance with
paragraphs (g) and (h) of this section,
and § 240.17a—11(e), there shall be a
statement by the broker or dealer that a
copy of such report and comments is
currently available for the customer’s

_ inspection at the principal office of the

Commission in Washington, DC, and the
regional office of the Commission for
the region in which the broker or dealer
has its principal place of business; and

L] L ] L ] - .

(h) LR N ]

(2) If, during the course of the audit
or interim work, the independent public
accountant determines that any material
inadequacies exist in the accounting
system, internal accounting control,
procedures for safeguarding securities,
or as otherwise defined in paragraph
(g)(3) of this section, then the
independent public accountant shall
call it to the attention of the chief
financial officer of the broker or dealer,
who shall have a responsibility to
inform the Commission and the
designated examining authority by
telegraphic or facsimile notice within 24
hours thereafter as set forth in
§ 240.17a-11 (e) and (g). The broker or
dealer shall also furnish the accountant
with a copy of said notice to the
Commission by telegram or facsimile
within said 24 hour period. If the
accountant fails to receive such notice
from the broker or dealer within said 24
hour period, or if the accountant
disagrees with the statements contained
in the notice of the broker or dealer, the
accountant shall have a responsibility to
inform the Commission and the
designated examining authority by
report of material inadequacy within 24
hours thereafter as set forth in
§240.17a-11(g).* * *

* * . . .

- 4. By revising § 240.17a-11 to read as
follows:

§240.17a-11 Notification provisions for
brokers and dealers.

(a) This section shall apply to every
broker or dealer registered with the
Commission pursuant to section 15 of
the Act.

{b) Every broker or dealer whose net
capital declines below the minimum
amount required pursuant to
§ 240.15¢3-1 shall give notice of such
deficiency that same day in accordance
with paragraph (g) of this section. The
notice shall specify the broker or
dealer’s net capital requirement and its
current amount of net capital. If a broker
or dealer is informed by its designated
examining authority or the Commission
that it is, or has been, in violation of
§ 240.15c3-1 and the broker or dealer
has not given notice of the capital

"deficiency under this § 240.17a-11, the

broker or dealer, even if it does not
agree that it is, or has been, in violation
of §240.15c3-1, shall give notice of the
claimed deficiency, which notice may
specify the broker’s or dealer’s reasons
for its disagreement.

{c} Every broker or dealer shall send
notice promptly (but within 24 hours)
after the occurrence of the events
specified in paragraphs (c)(1), (c)(2) or
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(c)(3) of this section in accordance with
paragraph (g) of this section:

(1) If a computation made by a broker
or dealer subject to the aggregate
indebtedness standard of § 240.15¢3-1
shows that its aggregate indebtedness is
in excess of 1,200 percent of its net
capital; or

2) If a computation made by a broker
or dealer, which has elected the
alternative standard of § 240.15¢3-1,
shows that its net capital is less than §
percent of aggregate debit items
computed in accordance with
§ 240.15c3-3a Exhibit A: Formula for
Determination Reserve Requirement of
Brokers and Dealers under § 240.15¢3—
3;or

(3) If a computation made by a broker
or dealer pursuant to § 240.15¢3-1
shows that its total net capital is less
than 120 percent of the broker or
dealer’s required minimum net capital.

{(d) Every broker or dealer who fails to
make and keep current the books and
records required by § 240.17a-3, shall
give notice of this fact that same day in
accordance with paragraph (g} of this
section, specifying the books and
records which have not been made or
which are not current. The broker or
dealer shall also transmit a report in
accordance with paragraph (g) of this
section within 48 hours of the notice
stating what the broker or dealer has
done or is doing to correct the situation.

(e} Whenever any broker or dealer
discovers, or is notified by an
independent public accountant,
pursuant to § 240.17a-5(h}(2) of the
existence of any material inadequacy as
defined in § 240.17a-5(g), the broker or
dealer shall:

(1) Give notice, in accordance with
paragraph (g) of this section, of the
material inadequacy within 24 hours of
such discovery or notification; and

(2) Transmit a report in accordance
with paragraph (g) of this section within
48 hours of the notice stating what the
broker or dealer has done or is doing to
correct the situation.

{f) Every national securities exchange
or national securities association that
learns that a member broker or dealer .
has failed to send notice or transmit a
report as required by paragraphs (b), (c},
(d), or (e) of this section, even after
being advised by the securities exchange
or the national securities association to
send notice or transmit a report, shall
immediately give notice of such failure
in accordance with paragraph (g) of this
section.

() Every notice or report required to
be given or transmitted by this section
shall be given or transmitted to the
principal office of the Commission in
Washington, D.C., the regional office of

the Commission for the region in which
the broker or dealer has its principal
place of business, the designated
examining suthority of which such
broker or dealer is @ member, and the
Commodity Futures Trading
Commission if the broker or dealer is
registered as a futures commission
merchant with such Commission. For
the purposes of this section, “notice”’
shall be given or transmitted by
telegraphic notice or facsimile
transmission. The report required by
paragraphs (d) or (e){2) of this section...
may be transmitted by overnight
delivery.

{h) Other notice provisions relating to
the Commission’s financial )
responsibility or reporting rules are
contained in § 240.15¢c3-1(a)(6)(iv)(B),
§ 240.15¢3-1(a)(6){v), § 240.15¢c3-
1(a)(7)(iv), § 240.15¢3-1(c})(2)(x)(B)(1),
§ 240.15¢3-1(c)(2)(x)(F)(3), § 240.15c3~
1(e), § 240.15¢3~-1d(c)(2), § 240.15c3~
3(i) and § 240.17a-5(h)(2).

Dated: July 7, 1993.

By the Commission.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 93-16480 Filed 7-12-93; 8:45 am]
BILLING CODE 8010-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FL-044-5614; FRL-4655-3]
40 CFR Part 52

Approval and Promuigation of
implementation Plans Florida:-
Approval of Revislons to the Volatile
Organic Compound (VOC) Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA approves revisions to the
Florida State Implementation Plan (SIP)
to include the VOC Capture Efficiency
Test Procedures rule to the Florida
Administrative Code, Chapter 172,
These revisions were submitted to EPA
on January 15, 1992, in response to the
May 1988 SIP call for areas in Florida
which were not achieving the National
Ambient Air Quality Standards
(NAAQS) for ozone and in response to
the section 182(a)(2)(A) of the Clean Air
Act requirement for States to correct
their Reasonably Available Control
Technology (RACT) rules. The revisions
apgroved today correct the remaining
deficiencies identified by EPA in
Florida's VOC SIP, including all the
submittals required under section
182(a)}(2)(A) of the Act. Details regarding

each revision being approved are
discussed in the Supplementary
Information section of this document.
EFFECTIVE DATE: This action will be
effective September 13, 1993 unless
notice is received by August 12, 1993
that someonse wishes to submit adverse
or critical comments. If the effective
date is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Copies of the material
submitted by the State of Florida may be
examined during normal business hours
at the following locations: -
Environmental Protection Agency,
Public Information Reference Unit,
Attn: Jerry Kurtzweg, ANR 443, 401 M
Street, SW., Washington DC 20460
Region IV Air Programs Branch,
Environmental Protection Agency,
345 Courtland Street, Atlanta, Georgia
30365
Air Resources Management Division,
Florida Department of Environmental
Regulation, Twin Towers Office
Building, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400
FOR FURTHER INFORMATION CONTACT:
Leonardo Ceron of the EPA Region IV,
Air Programs Branch at 404-347-2864
and at the above address.
SUPPLEMENTARY INFORMATION: On May
26, 1988, EPA notified the Governor of
Florida that areas of the State had failed
to attain the NAAQS for ozone. Since
the EPA approved attainment date of
December 31, 1987, had passed, the
Florida SIP was declared substantially
inadequate to achieve the NAAQS for
ozons. EPA requested that Florida

respond to the SIP call in two phases.

The Phase I response was due
approximately one year following
issuance of the SIP call. A Phase Il
response would have been due at a date
specified following issuance of final
EPA policy program requirements for
ozone and CO non-attainment areas.
However, the requirements and
schedule for the Phase IT SIP call are
now provided in the Clean Air Act as
amended in 1990. On June 15, 1989,

- August 24, 1990, and October 24, 1991,

the Florida Environmental Regulation
Commission approved the revisions to
the Florida VOC regulations. The
Florida Department of Environmental
Regulation submitted these revisions of
the Florida VOC regulation to EPA on
August 16, 1989, August 27, 1990, and
January 15, 1992, Florida requested that .
the revisions be adopted as part of the
federally approved SIP. EPA approved

‘the revisions submitted on August 16,

1989, and August 27, 1990, in an
October 17, 1991, Federal Register
notice (see 56 FR 51982). With this SIP
revision the State of Florida has fulfilled
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the phase II of the VOC regulations
deficiencies stated above. EPA is
therefore deleting 40 CFR §2.531 in its
entirety. EPA is today approving the
following revisions:

I. In Section 17-2.100, Definitions:
“Building Enclosure,” “Capture,”
“Capture Efficiency,” *“Control Device,”
“Control System,” “Destruction or
Removal Efficiency,” “Gas/Gas
Method,” “Hood,” “Liquid/Gas
Method,” ‘‘Overall Emission Reduction
Efficiency,” “Permanent Total
Enclosure,” ‘“‘Removal Efficiency,”
“Temporary Total Enclosure,” which
define terms used in capture efficiency
testing. Revised definitions are “‘Capture
System,” “Carbon Absorption System,”
and “Volatile Organic Compound
(VOC),"” all of which are consistent with
current Agency policy.

II. Section 17-2.650, VOC RACT Rule,
Emission limiting standards for surface
coating operations lias been amended to
require compliance calculations for
sources complying on a basis other than
low solvent technology to be measured
in units of pounds VOC/gallon of solids
. as applied.

1. Section 17~2.700 (8)(c) 7,
Stationary Point Source Emission Test
Procedures, adoption of the April 18,
1890, EPA established capture
efficiency testing methods for sources of
VOC.

This SIP revision is being approved
because it meets the requirements set
forth in the Clean Air Act as amended
in 1890 and complies with the April 16,
1990, EPA’s technical guidance
memorandum dated Guidelines For
Developing A State Protocol For The
Measurement Of Capture Efficiency
(CE).

Based on the instructions from the
1992 United States executive
administration, Federal regulations are
being reviewed to minimize their cost to
industry. In response to this executive
instruction EPA’s Office of Air Quality
Planning and Standards (OAQPS) is
currently undertaking a study to
develop and review possible
alternatives to the recommended gas-gas
and liquid-gas method which specifies a
temporary total enclosure (TTE) to
measure CE. The results will provide a
comparative evaluation of the cost
effective alternatives to measure CE
with the TTE method. On April 6, 1992,
EPA Region IV notified affected States
that the requirement to adopt CE
. methods would be postponed until
completion of the study. However, any
CE test method proposed by the State
can be approved if it complies with
current CE test method regulations. On
April 6, 1992, FDER requested that this

CE test method be approved into the
SIP. -

Final Action

EPA is today approving the revisions
to the Florida Volatile Organic
Compound air quality regulations listed

-above, All of the revisions being

ap{;lroved are consistent with Agency
policy '

On November 15, 1990, the Clean Air
Act Amendments of 1990 were enacted.
Public Law 101-549, 104 Stat. 2399,
codified at 42 U.S.C, 7401-7671q. In the
amended Act, Congress codified the
requirement that States with areas
classified as marginal or above revise
their SIPs for these classified ozone
nonattainment areas so that the SIPs
conform with EPA’s preamendment
guidance.!

Section 182(a)(2}(A) established a
deadline of May 15, 1991, for submittal
of these RACT “fix-ups", the CE test
method was one of those RACT “fix-
ups.” However, based on the March 20,
1992, memorandum from the Director of
OAQPS, this deadline has been ,
extended for the CE test method to all
States which have not submitted the CE
test method regulations until the results

of the current CE test method

measurement cost comparison study
have been determined.

This action is being taken without
prior proposal because the changes are
noncontroversial and EPA anticipates
no significant comments on them. The
public should be advised that this
action will be effective 60 days from
date of this Federal Register notice.
However, if notice is received within 60
days that someone wishes to submit
adverse or critical comments, this action
will be withdrawn and two subsequent
notices will be published before the
effective date. One notice will withdraw
the final action and another will begin
a new rulemaking by announcing a
proposal of the action and establishing
a comment period.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must propare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of smail
entities. Small entities include small

1 Among other things, the preamendment
guidance consists of the Post-87 policy, 52 FR
45044 (Nov. 24, 1987); the Bluebook, “Issues
Relating to VOC Regulation Cut points, Deficiencies
and Deviations, Clarification to Appendix D of
November 24, 1987 Federal Notice” (of
which notice of availability was published in the
{fr.d(;g“. Register on May 25, 1988); and the existing

businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
Siate is already imposing. Therefors,
because the federal SIP-approval does
not impose any new requirements, 1
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibi!;ity analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 {54 FR 2214-2225}. On
January 6, 1988, the Office of
Management and Budget (OMB) waived
Table 2 and 3 SIP revisions (54 FR 2222)

from the requirements of section 3 of

Executive Order 12291 for two years.
EPA has submitted a request for a

. permanent waiver for Table 2 and Table

3 SIP revisions. OMB has agreed to
continue the temporary waiver until
such time as it rules on EPA’s request.
Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 13, 1993. Filing a
petition for reconsideration by the
Administrator of the final rule does not
affect the finality of this rule for
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall niot postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See 307(b)(2).)
Nothing in this action shall be
construed as permitting or allowing or
establishing a precedent for any future
request for a revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic and environmental
factors and in relation to relevant
statutory and regulatory requirements.

List of Subjects in 40 CFR Part 52

Air pollution control, Carbon
monoxide, Hydrocarbons, Incorporation
by reference, Intergovernmental
relations, Nitrogen dioxide, Ozone,
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requirements. David S. Crestin,

Note: Incorporation by reference of the
State Implementation Plan (SIP) for the State
of Florida was approved by the Director of
the Federal Register on July 1, 1982.

Dated: April 13, 1993.

Patrick M. Tobin,
Acting Regional Administrator.

Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart K—Florida

- 2. Section 52.520 is amended by
adding paragraph (c)(76) to read as
follows:

§52.520 ldentification of plan.
L ] L] * - »

(C) .. x .

(76) The Florida Department of
Environmental Regulation submitted
revisions to chapter 17-2 of the Florida
Administrative Code which were
submitted on January 14, 1992. These
revisions incorporate Capture Efficiency
Test Procedures for Volatile Organic
Compound sources into the Florida
Administrative Code.

(i) Incorporation by reference.

(A) Flonda Administrative Code
(FAC) 17-2.100 (32), (37), (38), (39),
(40), (60), (61), (68), (95), (101), (117),
(155), (163}, (180), (218}, (237), effective
December 31, 1991.

(B) FAC 17-2.650(1)(f) Introductory
paragraph, 1., 2, 3.,4,,5.,,6., 7., 12,, 14,
15., and 16., effective December 31,
1991,

(C) FAC 17-2.700(6)(c)7, effective
December 31, 1991.

(D) FAC 17-2.700(7), effective
December 31, 1991.

{ii) Other material—NONE.

3. Section 52.531 is removed.

{FR Doc. 93-16363 Filed 7-12-93; 8:45 am)
BiLLING CODE 0560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 672
[Docket No. 921107-3068; I.D. 070793A]
Groundfish of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

SUMMARY: NMFS is closing the directed
fishery for pollock in Statistical Area 62
in the Gulf of Alaska (GOA). This action
is necessary to prevent exceeding the
third quarterly allowance of the total
allowable catch (TAC) for pollock in
this area.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.Lt.), July 7, 1993, through 12
noon, A.lLt.,, October 1,1993.

. FOR FURTHER INFORMATION CONTACT:

Martin Loefflad, Resource Management
Specialist, Fisheries Management
Division, NMFS, (907) 586-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by the
Secretary of Commerce according to the .
Fishery Management Plan for )
Groundfish of the GOA (FMP) prepared
by the North Pacific Fishery
Management Council under authority of
the Magnuson Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 672.

The third quarterly allowance of
pollock TAC in Statistical Area 62 is
4,420 metric tons (mt), determined in
accordance with § 672.20(a)(2)(iv).

The Director of the Alaska Region,
NMFS (Regional Director), has
determined, in accordance with

. §672.20(c)(2)(ii), that the 1993 third

quarterly allowance of pollock TAC in
Statistical Area 62 will soon be reached.
The Regional Director established a
directed fishing allowance of 3,920 mt,
and has set aside the remaining 500 mt
as bycatch to support other anticipated
groundfish fisheries. The Regional
Director has determined that the
directed fishing allowance has been
reached. Consequently, NMFS is

. prohibiting directed fishing for pollock

in Statistical Area 62, effective from 12
noon A.lt., July 7, 1993, through 12
noon, A.Lt., October 1, 1993,

Directed fishing standards for
applicable gear types may be found in
the regulations at § 672.20(g).

Classification

This action is taken under 50 CFR
672.20, and is in compliance with E.O.
12291.

List of Subjects in 50 CFR Part 672

Fisheries, Reporting and
recordkeeping requirements.

Authority: 16 U.S.C. 1801 et seq.

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 9316473 Filed 7-7-93; 3:09 pm]
BILLING CODE 3510-22-M

50 CFR Part 675
[Docket No. 930487-3161; L.D. 040593A]

Groundfish of the Bering Sea and -
Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Final rule; revision to Final
1993 Initial Specifications of
Groundfish.

SUMMARY: NMFS announces the
approval of Amendment 28 to the
Fishery Management Plan (FMP) for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Management area
(BSAI), which establishes three new
management districts in the Aleutian
Islands subarea (Al), amends the Final
1993 Initial Specifications of
Groundfish and Prohibited Species
Catch Allowances for the BSAI (1993
Specifications), and implements
amendments to clarify existing
regulations. These actions are necessary
for conservation and management of the
BSAI groundfish fisheries. They are
intended to further the goals and
objectives contained in the FMP.
EFFECTIVE DATE: August 11, 1993,
ADDRESSES: The final rule was analyzed
as part of the environmental
assessment/regulatory impact review
(EA/RIR) prepared for Amendment 28.
Individual copies of Amendment 28 and
the EA/RIR may be obtained from the
North Pacific Fishery Management
Council, P.O. Box 103136, Anchorage,
Alaska 99510 (telephone 907-271-
2809).

FOR FURTHER INFORMATION CONTACT:
Jessica A. Gharrett, Fisheries
Management Biologist, Alaska Region,
NMFS, 907-586-7228.

SUPPLEMENTARY INFORMATION:

Background

The domestic groundfish tisheries in
the exclusive economic zone (EEZ) of
the BSAI are managed by the Secretary
of Commerce (Secretary) in accordance
with the FMP. The FMP was prepared
by the North Pacific Fishery
Management Council (Council) under
the autharity of the Magnuson Fishery
Conservation and Management Act
{Magnuson Act) and is implemented by
regulations governing the U.S. fishery at
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50 CFR part 675. General regulations
that also pertain to the U.S. fishery
appear at 50 CFR part 620.

endment 28 to the FMP was
approved by the Secretary on June 24,
1993, under section 304(b) of the
Magnuson Act. This amendment
establishes three new management
districts in the Al for the purpose of
apportioning total allowable catch
(TAC) of groundfish, thereby improving
TAC management, dispersing fishing
effort, and minimizing the potential for
undesirable effects of concentrated
fishing effort. A notice of availability
was published in the Federal Register
on April 12, 1993 (58 FR 19087), and
invited comments on the amendment
through June 7, 1993, No written
comments were received.

A proposed rule was published in the
Federal Register on April 23, 1993 (58
FR 21695}, that would (1) establish
statistical reporting areas corresponding
to the three new Al districts under
authority provided by Amendment 28 to
the FMP, (2) amend the 1993
Specifications (58 FR 8703, February 17,
1993}, and (3) clarify existing
regulations. The preamble to the
proposed rule provides background
information and presents a full

justification for, each proposed action.
This rule contains a collection-of-
information requirement under the
Paperwork Reduction Act already
authorized under OMB 0648-0213, and
has only minor effects on check-in
reporting for at-sea processor vessel
operators who elect to operate in the
new districts. Public comment on the
proposed rule was invited through June
4, 1993. One letter supporting the
proposed action was received during the
comment period and is responded to
below in the “Response to Comments’
section. Upon reviewing the reasons for,
and the comments on, this action,
NMFS has determined that this rule is
necessary for conservation and
management and has approved it. The
final rule implements the following
three management measures.

1. Establishment of the Eastern, Central,
and Western Districts of the Aleutian
Islands Subarea

The final rule establishes three
statistical reporting areas within the Al
that coincide with the new FMP
districts; the Eastern, Central, and
Western Aleutian Districts. The
boundary between the Eastern and
Central Districts is at 177°W. longitude,

Districts is at 177°E. longitude. These
districts are described in definitions at
§675.2.

2. Revision of Final 1993 Initial
Specifications for Atka Mackerel

Under the authority of regulations
implementing Amendment 28, the 1993
Specifications for Atka mackerel (Table
1, Amended) are amended to facilitate a
potential increase in the amount of Atka
mackerel TAC available for harvest
during 1993. The 1993 acceptable
biological catch (ABC) and TAC for Atka
mackerel previously specified for the
BSAl at 58 FR 8703 is divided among
the new Al districts and the Bering Sea
subarea (BS) in accordance with the
distribution of Atka mackerel from the
1991 stock assessment survey. Any TAC
increase for a district or districts,
anticipated to be recommended by the
Council during 1993, may be
accomplished inseason by apportioning
amounts from the non-specific
operational reserve to Atka mackerel
under regulations at § 675.20(a)(3).

Table 1, Amended. Final 1993  *
Acceptable Biological Catch (ABC},
Total Allowable Catch (TAC), Initial
TAC (ITAC), and ITAC Apportionments
of Groundfish in the Bering Sea and

description of, and the need and and between the Central and Western Aleutian Islands Area (1) (2).
Species ABC Tac  INHAITAC (TACIDAP
Atka mackerel:
Eastem Al District/BS 12,881 3,620 2,992
Central Al District 52,695 14,400 12,240
Waestem Al District 51,524 14,080 11,968

3. Technical Amendments to Existing
Regulations '

The final rule deletes Statistical area
540, adds Statistical areas 541, 542, and
543 to implement the three new Al
management districts established under
this rule, and adds references to the new
districts as appropriate. Other
amendments are incorporated to clarify
or correct existing regulations: (1) To
conform with the current format used by
the Office of the Federal Register; (2) to
clarify that the Bogoslof District is a
district within the BS subares; (3) to
remove an obsolete map of the BSAI and
correct figure references accordingly;
and (4) to facilitate future additions of
districts numbered between 500 and
539,

Specific Changes From the Proposed
Rule in the Final Rule

This rule divides the 1993 ABC and
TAC specified for Atka mackerel into
three separate apportionments for the
Eastern Aleutian District and the BS,
Central Aleutian District, and Western
Aleutian District, according to the
distribution of Atka mackerel biomass
in those areas found in the 1991 stock
assessment survey. The proposed rule at
58 FR 21695 based the amounts of Atka
mackerel for distribution to the Eastern

. AU/BS, Central Al, and Western Al

Districts on: 10.8 percent; 44.7 percent;
and 44.5 percent, respectively. For
clarity and ease of calculation, this final
rule revises Table 1 to reflect amounts
of Atka mackere]l ABC and TAC in the
new districts based on the percent of
biomass distribution rounded to the

nearest whole number: 11 percent; 45
percent; and 44 percent, respectively.

Response to Comments

One letter of comment was received
during the comment period. This
comment is summarized and responded
to below:

Comment 1: Division of the Al
subarea is necessary to improve
management, disperse fishing effort, and
minimize the potential for undesirable
effects of concentrated fishing effort.
Industry will benefit from a potential
TAC increase for Atka mackerel because
it will provide an alternative fishery to
other overcapitalized, highly
competitive fisheries,

Response: NMFS concurs and
approves this rule,
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Classification -

The Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), has determined that
Amendment 28 is necessary for the
conservation and management of
groundfish fisheries in the BSAI and
that it is consistent with the Magnuson
Act and other applicable laws.

NMFS prepared an EA for
Amendment 28 and the Assistant
Administrator concluded that there will
be no significant impact on the human
environment as a result of this rule. A
coy of the EA may be obtained (see
ADDRESSES).

The Assistant Administrator
determined that this rule is not a “major
rule” requiring a regulatory impact
analysis under E.O. 12291. This
determination is based on the EA/RIR
prepared by NMFS. A copy of the EA/
RIR mtgabe obtained (see ADDRESSES),

neral Counsel of the
Department of Commerce certified to
the Small Business Administration that
this rule will not have a significant
economic impact on a substantial
number of small entities. As a result, a
regulatory flexibility analysis was not
prepared. This determination is based
on the EA/RIR prepared by NMFS. This
rule creates new management districts,
a management tool the Council may
subsequently use to geographically
apportion TACs, but would not directly
alter apportionments of groundfish, or
change participation in groundfish
fisheries. Additional discussion is
contained in the EA/RIR, a copy of

which may be obtained (see ADDRESSES).

This rule contains a collection-of-
information already authorized by OMB
0648-0213 requirement for purposes of
the Paperwork Reduction Act,

NMFS determined that this rule will
be implemented in a manner that is
consistent to the maximum extent
- practicable with the approved coastal

management program of Alaska. This
determination was submitted for review
by the responsible State agency under
section 307 of the Coastal Zone
Management Act. The State agency did
not comment within the statutory time
period, and, therefore, consistency is
automatically inferred.

This rule does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under E.O, 12612,

Informal consultations pursuant to
section 7 of the Endangered Species Act
(ESA) were concluded for Amendment
28 by NMFS for the Steller sea lion,
Snake River spring/summer and fall
chinook salmon, and Snake River
sockeye salmon, and by the U.S. Fish

*Figure

and Wildlife Service for the short-tailed
albatross, spectacled eider, and other
seabirds which are proposed or
candidates for listing under the ESA.
Referenced consultations were
concluded for Amendment 28 as
follows: for the Steller sea lion on
March 30, 1993; for listed species of
salmon on June 7, 1993; and for seabirds

on April 14, 1993. The informal

consultations concluded that adoption
of this rule will not affect endangered,
threatened, proposed or candidate
species or their habitat under
jurisdiction of NMFS or the U.S. Fish
and Wildlife Service, in a manner or to
an extent not already considered in
prior consultations. Therefore, further
consultation under section 7 of the ESA
is not required.

The Regional Director has determined

that fishing activities conducted under
this rule will have no adverse impacts

_ on marine mammals.

List of Subjects in 50 CFR Part 675

Fisheries, Reporting and
recordkeeping requirements.

Dated: July 7, 1993,
Gary Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 675 is amended
as follows:

PART 657—GROUNDFISH OF THE
BERING SEA AND ALEUTIAN ISLANDS
AREA

1. The authority citation for part 675
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In § 675.2, the definitions of
“Bycatch limitation zone 1", *'Bycatch
limitation zone 2", and “Bycatch
limitation zone 2H" are amended by
removing the words “Figure 5" and
adding in their place the words *“Figure
2” g adding in their place the words
1”; the definition of ‘Length
overall” is amended by removing the
words “Figure 1" and adding in their
place the words “Figure 2”'; in the
definition of “‘Pelagic trawl” h
(1) is amended by removing tﬁe words
“Figure 4" and addin &in their place the
words “Figure 3"; in the definition of
“Pelagic trawl” paragraph (2} is
amended by removing the words
“Figure 5" and adding in their place the
words “Figure 4”; the definitions of
“Bering Sea and Aleutian Islands
management area”, and ‘Fishery” are
revised; and the definition of
*“Statistical Area" is amended by
redesignating paragraphs (a) through (1)
as paragraphs (1) through (12), revising

the introductory text and newly

designated paragraph (12), and adding
aragraphs (13) and (14) to read as
ollows:

§675.2 Definitions
- - L ] » »

Bering Sea and Aleutian Islands
management area means the exchisive
economic zone (EEZ} in the Bering Sea,
and that portion of the EEZ in the North

- Pacific Ocean that is adjacent to the

Aleutian Islands and west of 170°00° W.
longitude.

(1) The Bering Sea subarea means that
portion of the Bering Sea and Aleutian
Islands management area exclusive of
the Aleutian Islands subarea.

(i) The Bogoslof District of the Bering
Sea subarea means Statistical area 518
as defined in this section.

(ii) [Reserved]

(2) The Aleutian Islands subaree
means that portion of the Bering Sea
and Aleutian Islands management area
south of 55° N. latitude and west of 170°
W. longitude.

(i) The Eastern Aleutian District
means Statistical area 541 as deﬁned in
this section.

(ii) The Central Aleutian District
means Statistical area 542 as defined in
this section,

(iii) The Western Aleutian District
means Statistical area 543 as defined in
this section
- E ] *

Fzshe for the purposes of this part,
means a ﬁshmg or groundfish that is
conducted in the Bering Sea and
Aleutian Islands management area and
adjacent territorial waters.

- L] 3 - " L ]

Statistical area means any one of the -
14 geographical units of the Bering Sea
and Aleutian Islands management area
defined as follows (Figure 1):

L] L ] L] - * .

(12) Statistical area 541 south of §5°
N. latitude and between 170°00° W,
longitude and 177°00’ W. longitude.

(13) Statistical area 542—south of 55°
N. latitude and between 177°00’ W.
longitude and 177°00’ E. longitude.

(14) Statistical area 543—south of 55°
N. latitude and west.of 177°00’E.
longitude.

L] L ] » L ] -

3.1In § 675.20, paragraph (j)(1) is
amended by revising the first sentencs,
and paragraph (j}(4) is revised to read as
follows:

§675.20 General limitations.
® L » L] L]

G+

(1) For purposes of this paragraph (j},
only one primary product per fish, other
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than roe, may be used to calculate the
round-weight equivalent. * * *

oo . ~ " "

(4) Fishing trip. For purposes of this
paragraph (j), a vessel is engaged in a
fishing trip when commencing or
resuming the harvesting, receiving, or
processing of pollock until the transfer
or offloading of any pollock or pollock .
product or until the vessel leaves the
subarea or district where fishing activity
commenced, whichever comee first.

» * ] L] L ]

4. In § 675.24, the section heading is
revised, the introductory text of the
section is removed, and p phs
(e)(1)(), (c)(1)(ii), (d)(2), (d}(2}, and the
introductory text of paragraph (f}(1) are
revised to read as follows:

$675.24 Gear limitations.
» L ] » » »

(C) * & ®

1) LR B

(i) In the Bering Sea subarea, hook-
and-line and pot gear may be used to
take up to 50 percent of each TAC for
sablefish; trawl gear may be used to take
up to 50 percent of each TAC for
sablefish.

(ii) In the Aleutian Islands subarea,
hook-and-line and pot gear may be used

to take up to 75 percent of each TAC for .

sablefish; trawl gear may be used to take
up to 25 percent of each TAC for
sablefish.

L L] * » L]

(d} * * * (1) When the Regional
Director determines that the share of
each sablefish TAC assigned to any type
of gear for any year and any subarea or
distriet under paragraph (c) of this
section may be taken before the end of
that year, NMFS, in arder to provide
adequate(})ycatch dgmgnggﬁs to ensure .
continued groundfis ing activity
that gear group, will, by pubicat.len in y
the Federal Register, prohibit directed
fishing for sablefish by persons using
that type of gear in that subarea or
district for the remainder of the year.

{2} When the Regional Director
determines that the share of each
sablefish TAC assigned to any type of
(glear for any year and any subarea or

istrict under paragraph (c} of this
section is or will be reached, NMFS
will, by publication in the Federal
Register, require that sablefish be
treated as a prohibited species by
persons using that type of gear in that
subarea or district for the remainder of
that year.

* * * L]

37663
(n * ® &
(1) Bering Sea subarea.

$8675.2, 675.20, and 675.27 [Amended}

5. In addition to the amendments sat
forth above, in 50 CFR part 675 remove
the work ““subarea” and add, in its
place, the words “‘subarea or district™ in
the following places:

a. Section 675.2, in the definition of
*“Community Development Quota
Reserve (CDQ reserve)”;

b. Section 675.20(a)(2)(ii}, (a)(2)(iii},
(a)(3)(ii) [2 times}, (a)(3)(ili), and (a)(8)
[3 times]; and

c. Section 675.27(b)(1)(ii) and {c)(t}

§675.22 [Amended}

6.In § 675.22, paragraph: (a) is
amended by removing the words “figure
1" and adding in their place the words
“figure 1",

7. Figure 1 of the part i3 removed;
Figures 2 through 5 of the part are
redesignated Figures 1 through 4 of the
part; and newly designated Figure 1 is
revised to read as follows:

BILLING CODE 310-22-M
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Proposed Rules

Federal Register
Vol. 58, No. 132

Tuesday, July 13, 1993

This saction of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is 1o give interested
persons an opportunity to participate in.the
rule making priar to. the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Ptant Health Inspection ‘
Service

9 CFR Part 78
[Docket No. 930221}
Bruceliosis Ring Test

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations pertaining to brucellosis
ring tests in Class Free States or areas.
Currently, Class Free States or areas
must conduct brucellosis ring tests at
least four times per year at
approximately 90-day intervals and
ensure that every commercial dairy herd
is included in at least three of the four
tests, We are proposing to require
instead that Class Free States or areas
conduct as many brucellosis ring tests
per year as are necessary to ensure that
every commercial dairy herd is tested at
least twice per year at approximately 6-
month intervals. We believe that the

. current requirement is no longer
necessary to ensure adequate brucellosis
. surveillance in Class Free States or
areas, and that the proposed amendment
would reduce testing requirements
without increasing the risk of the
interstate spread of brucellosis.

DATES: Consideration will be given only
to comments received on or before
August 12, 1993.

ADDRESSES: Please send an eriginal and
three copies of your coraments to.Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belerest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 83—~
022-1. Cemments received may be
inspected at USDA, room 1141, Seuth
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons -
wishing to inspect comments are

encouraged to call ahead on (202) 690—
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
M.]. Gilsdorf, National Brucellosis
Epidemiologist, Cattle Diseases and
Surveillance Steff, VS, APHIS, USDA,
room 731, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
(301) 436—4918.

SUPPLEMENTARY INFORMATION:

Background

Brucellosis is an infectious disease of
animals and humans; in its principal
animal hosts, it is characterized by
abortion and impaired fertility. Federal
and State animal health officials are
working cooperatively to eradicate
brucellosis from domestic livestock and
bison. To help prevent the spread of the
disease, the regulations in 9 CFR part 78
(referred to below as the regulations)
govern the interstate movement of
cattle, bison, and swine.

The regulations set forth terms used to
classify States or areas accordingto -
levels of the eradication process. Under
the regulations, States or areas can be
classified as Class Free (meaning there
are no cattle herds under quarantine for

_brucellosis and there is no known

uncontrolled foct of brucellosis in any
other species of domestic livestock),
Class A, Class B, or Class C. Section 78.1
outlines the procedures States or areas
must follow to attain end maintain each
level.

The regulations currently require,
amnong other things, that all States or
areas that are Class Free conduct
brucellosis ring tests (BRT) at least four
times per year at approximately 80-day

. intervals. The BRT is a diagnostic test

conducted on composite milk or cream
samples from dairy herds. The samples
are collected from milk receiving
stations, dairy processing plants, or
individual dairy farms. L

For several reasons, including the fact
that many small dairy herds are not in
production year-round, the States
cannot always ensure that alt
commercial herds are inchaded in each

of the four ly tests. In many

" cases, by the time animal health officials

become aware that & j herd was
net included in the most recant BRT,
the next test is about %o take place.
Because we recognize the difficulties
involved in this ss and hecause it
would be impractical to require the

States or areas to conduct an individual
BRT on a missed herd when the next
test {s about to occur, the regulations do
not require the States or areas to include
all eommerctal dairy herds in each of
the quarterly tests. However, the Class
Free States or areas must ensure that
every herd that produces milk for sale
is included in at least three tests per
year. The States or areas may conduct
more BRT’s per year if necessary to
ensure that this occurs.

Because the BRT is a highly sensitive

* test that detects an animal’s immunse

response to brucellosis, it produces
positive readings for cattle that are
infected with brucellosis as well as
cattfe that have been vaccinated ageinst
the disesse. As a result, animal health
officials in Class Free States or areas
with large numbers of commercial dairy
herds must spend a significant amount
of time and resources investigating
“false positives.”

For this reason, the United States
Animal Health Association has
petitioned the Department to reduce the
minimum annual BRT requirement for
Class Free States or areas to two,
conducted at 8-month intervals. Upon
review of this request, we egree that twer
tests per year, conducted at
approximately 6-month intervals, of
every commercial dairy herd in a Class
Free State or area would allow an
acceptable level of disease surveillance
to be maintained. With only 12 U.S.
dairy herds known to be infected with
brucellosis as of March 1993, we believe
the degree of risk of reinfection in dairy
herds in Class Free States or areas to be
minimal at this time. Moreover, we
believe any infection that might occur
could be adequately detected and
controlled in the proposed 6-month
timeframes.

Therefore, we are proposing to amend
9 CFR part 78 to remove the
requirements for Class Free. States or
areas to conduct BRT's at least four
times per year at approximately 9@-day
intervals and ensure that every
commercial dairy herd is included in at
least three of the four tests. Instead, we
are proposing to require Class Free
States. or areas to conduct as many
BRT's per year as are necessary to
ensure that every commercial dairy herd

" is tested at least twice per yearat

approximately 6-month intervals. It is
feasible that some Class Free States or
areas would need to conduet only two
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BRT’s per year. We believe this change
would ease the burden on State animal
health officials of investigating false
positive BRT results without negatively
affecting the continued progress of
Federal and State brucellosis
eradication efforts.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this proposed rule in
conformance with Executive Order
12291, and we have determined that it
is not a “major rule.” Based on
information compiled by the
Department, we have determined that
this proposed rule would have an effect
on the economy of less than $100
million; would not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and
would not cause a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
~ based enterprises in domestic or export
markets.

Only State and Federal animal health
agencies would be affected by this
proposed rule; it would have no effect
on the private sector. Animal health
officials would need to collect and test
milk samples at least twice per year
instead of at least four times per year.
These agencies do not charge for
collecting and testing the samples.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and

recordkeeping requirements,
Transportation.

Accordingly, 9 CFR part 78, Subpart
A, would be amended as follows:

PART 78—BRUCELLOSIS

1. The authority citation for part 78
would continue to read as follows:
Authority: 21 U.S.C. 111-114a-1, 114g,

115, 117, 120, 121, 123-126, 134b, 134f; 7
CFR 2.17, 2.51, and 371.2(d).

2. In § 78.1, in the definition of Class'
Free State or area, paragraph (a)(1)
would be revised to read as follows:

§78.1 Definitions.
* » L] * »

(a) Surveillance—(1) Brucellosis ring
test. The State or area shall conduct as
many brucellosis ring tests per year as
are necessary to ensure that all herds
producing milk for sale are tested at
least twice per year at approximately 6-
month intervals.

* ] * * *

Done in Washington, DC, this 6th day of

July 1993.

Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

[FR Doc. 93-16540 Filed 7-12-93; 8:45 am]
BILLING CODE 3410-34-P

9 CFR Part 85
[Docket No. 92-170-1])

Official Pseudorabies Tests

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the pseudorabies regulations by adding
the Particle Concentration Fluorescence
Immunoassay (PCFIA) test to the list of
official tests for pseudorabies. The
PCFIA test is an effective diagnostic test
that can be conducted in less time than
other diagnostic tests currently allowed.
Adding the PCFIA test to the list of
official tests for pseudorabies will help
prevent the spread of the disease by
making available an additional means
by which animal health personnel may
obtain timely and accurate diagnoses of
pseudorabies.

DATES: Consideration will be given only
to comments received on or before
September 13, 1993.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,

. Hyattsville, MD 20782. Please state that

your comments refer to Docket No. 92—
170-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are .
encouraged to call ahead (202-690—
2817) to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold C. Taft, Senior Staff
Veterinarian, Swine Diseases Staff, VS,
APHIS, USDA, room 735, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436—776/

SUPPLEMENTARY INFORMATION:

Background

Pseudorabies is a contagious,
infectious, and communicable disease of
livestock, primarily swine, and other
animals. The disease, also known as
Aujeszky's disease, mad itch, and
infectious bulbar paralysis, is caused by
a herpes virus. The regulations in 9 CFR
part 85 (referred to below as “the
regulations’’) govern the interstate
movement of swine and other livestock
{cattle, sheep, and goats) in order to
help l.!l)revent the spread of pseudorabies.

cial pseudorabies tests are used
under certain circumstances to
determine the pseudorabies status of
swine. The regulations require that
certain swine test negative to an official
pseudorabies test before they may be

- moved interstate.

The Particle Concentration
Fluorescence Immunoassay (PCFIA) test
is an automated serologic test that has
been used since 1988 to test for
brucellosis in cattle and bison. Testing
conducted by Animal and Plant Health
Inspection Service (APHIS) personnel at
the National Veterinary Services
Laboratories (NVSL) in Ames, IA, has
shown that the PCFIA test is an effective
test for pseudorabies in swine and
affords a high degrese of sensitivity,
specificity, and reproducibility.
Additionally, the PCFIA test can be
conducted in less time than other
official diagnostic tests for
pseudorabies. The effectiveness and
speed of the PCFIA test would make the
test a valuable tool in the effort to
reduce the spread of pseudorabies in the
United States. Therefore, we are

" proposing to amend the regulations by

adding the PCFIA test to the list of
official pseudorabies tests.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this proposed rule in
conformance with Executive Order
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12291, and we have determined that it
is not a “major rule.” Based on
information compiled by the
Department, we have determined that
this proposed rule would have an effect
on the economy of less than $100
million; would not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and
would not cause a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This action would provide for the use
of an additional official test for
determining whether an animal is
infected with pseudorabies. The testing
requirements for pseudorabies would
not change. Moreover, the use of the
PCFIA test would not affect the market
price for swine. Although the date of
sale may change as a result of the faster
testing, the economic effect on swine
producers would not be significant.

According to information gathered by
APHIS, animal health authorities in
nine States have expressed interest in
using the PCFIA test to test for
pseudorabies in swine. Of those nine
States, six already own PCFIA
equipment, which they currently use in
brucellosis testing. The PCFIA test for
pseudorabies can be run on either a
fully automated Screen Machine, which
has a list price of $62,000, or a semi-
automated FCA Machins, which has a
list price of $27,000; used and
reconditioned machines may be
obtained at lower cost, according to the
manager of the Livestock Business Unit
at IDEXX Laboratories, Westbrook, ME
(January 1993).

. Of the five currently approved official
pseudorabies tests, the one most often
used is the enzyme-linked
immunosorbent assay (ELISA} test. A
HerdChek® ELISA screening kit for
pseudorabies contains 480 tests and
costs $187.20, or $0.39 per test. In
comparison, a PCFIA pseudorabies
screening kit contains 4,800 tests and
costs $1,776, or $0.37 per test. When the
per-test savings is added to anticipated
savings in time and personnel costs, we
estimate that the PCFIA could cost as
much as $0.07 less per test than the
ELISA test. If the $0.07 per-test savings -
were applied to the 1.19 million
pseudorabies tests run during Fiscal
Year (FY) 1992 in the nine States
interested in using the PCFIA, those
States would realize a total savings of
~ $83,000 for the year. Some States
require swine producers, nearly all of

which are considered to be small
entities, to pay a share of test costs. In
the nine States that have expressed an
interest in using the PCFIA, the savings
to swine producers would work out to
approximately $25,000 for the tests run
in FY 1992.

Because of the small dollar savings
that could be expected, and because its
use would be optional, we anticipate
that adding the PCFIA test to the list of
official pseudorabies tests would have
only a negligible economic impact on
State animal health agencies and
affected swine producers.

Under thesse circumstances, the
Administrator of the'Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative procesdings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping

- requirements under the Paperwork

Reduction Act of 1880 (44 U.S.C. 3501
et seq.).

List of Subjects in 8 CFR Part 85

Animal diseases, Livestock,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, 9 CFR part 85 would be
amended as follows:

PART 85—PSEUDORABIES

1. The authority citation for part 85
would continue to read as follows:

Authority: 21 U.S.C. 111, 112, 113, 115,
117, 120, 121, 123-126, 134b, 134f; 7 CFR
2.17, 2.51, and 371.2(d).

2. In § 85.1, the definition of *'Official
Eseudorabies test’’ would be amended

y removing the words *tests and 5.
Latex Agglutination Test (LAT)" and

replacing them with the words “tests; 5.

Latex Agglutination Test (LAT); and 6.
Particle Concentration Fluorescence
Immunoassay (PCFIA) Test",

Done in Washington, DC, this 6th day of
July 1993,
Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

{FR Doc. 93- 16541 Filed 7-12-03; 8:45 am]
BILLING CODE 3410-34-P

9 CFR Part 91
[Docket No. 83-016-1]

Ports Designated for the Exportation of
Animals; Kentucky and New Jersey

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the Inspection and Handling of
Livestock for Exportation regulations by
designating Standiford Field Airport in
Louisville, KY, as a port of embarkation.
Newton Paddocks (already listed in the
regulations) would serve as the export
inspection facility for that port. We are
also proposing to designate Woodstown,
NJ, as a port of embarkation and Deep
Hollow Farm as an export inspection
facility for that port. These two ports
and Deep Hollow Farm appear to mest
the requirements of the regulations for
designation as ports of émbarkation and
an animal export inspection facility,
respectively. These actions would add
two ports and an inspection facility
through which horses may be processed
for export.

DATES: Consideration will be given only
to comments received on or before
September 13, 1993,

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 93—
016-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW.,, Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons -
wishing to inspect comments are
encouraged to call ahead on (202) 690
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: For
information concerning the Kentucky
port, contact Dr. Michael David, Senior
Staff Veterinarian, National Center for
Import Export, VS, APHIS, USDA, rcom

-
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761, Federal Building, 6505 Belcrest ,
Road, Hyattsville, MD 20782, (301) 436~
7511.

For information concerning the New
Jersey port, contact Dr. Najam Faizi,
Senior Staff Veterinarian; National
Center for Import Export, VS, APHIS,
USDA, room 762, Federal Building,
6505 Belcrest Road, Hyattsville, MD
20782, (301) 436—8383. :

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 91,
"Inspection and Handling of Livestock
for Exportation” (referred to below as
the regulations), prescribe conditions for
exporting animals from the United
‘States. The regulations state, among
other things, that all animals, except
animals being exported to Canada or
Mexico, must bie exported through
designated ports of embarkation.

To receive designation as a port of
embarkation, a port must have export
inspection facilities available for the
inspection, holding, feeding, and :
watering of animals prior to exportation
to ensure that the animals meet certain
requirements specified in the
regulations. To receive approval as an
export inspection facility, the
regulations provide that a facility must
mest specified standards in § 91.14(c)

_ concerning materials, size, inspection

" implements, cleaning and disinfection,
feed and water, access, testing and
treatment, location, disposal of animal
wastes, lighting, and office and rest
room facilities.

Newton Paddocks, Barn No. 8, -
Newton Pike, Lexington, KY 40511,
(606) 253—-3456, mests the requirements
of § 91.14(c) and is listed in the
regulations as an export inspection
facility for horses for the Greater
Cincinnati Airport. Standiford Field
Airport in Louisville, KY, is more
convenient for some horse exporters
than the Greater Cincinnati Airport, and
is at approximatsly an equel distance
from Newton Paddocks as the Greater
Cincinnati Airport. Newton Paddocks is
large snough to service both ports.
Therefore, we propose to add Standiford
Field Airport to the regulations as a port
of embarkation, to be serviced by ~
Newton Paddocks export facility.

Deep Hollow Farm, RD 2, P.O. Box ~
360, Haines Neck Road, Woodstown, NJ
08098, (609) 769-£993, appears to mest
the requirements of § 91.14(c), with
respect to horses, for designation as an
export inspection facility. This facility
is accessible to exporters who wish to
use the ocean port in Woodstown to
export horses. Therefore, we also
propose to-add the ocean port at

Woodstown, NJ, to the regulations as a
port of embarkation and Deep Hollow
Farm as an export inspection facility, for
horses only, for that port.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this proposed rule in
conformance with Executive Order
12291, and we have determined that it
is not a “major rule.” Based on
information compiled by the
Department, we have determined that
this proposed rule, if adopted, would
have an effect on the economy of less
than $100 million; would not cause a
major increase in costs or prices for
consumers, individual industries,

- Federal, State, or local government

agencies, or geographic regions; and

.would not cause a significant adverse

effect on compstition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compste with foreign-
based enterprises in domestic or export
markets. -

We believe that adding the Standiford
Field Airport in Louisville, KY, and the
ocean port at Woodstown, NJ, as ports-
of embarkation for horses would have
little or no economic impact on horse
exporters, the majority of which are
small businesses, because it would not
significantly change the cost of doing
business.

Currently, the State of Kentucky is
serviced by the Greater Cincinnati
Airport as a port of embarkation for
horses. Our proposal to add the
Standiford Field Airport as a designated
port of embarkation would not increase
the number of horses embarking from
Kentucky. This action would simply
facilitate the export of horses for some
exporters in Kentucky for whom the
Standiford Field Airport is more
convenient than the Greater Cincinnati
Airport.

There are no ports in New Jersey
designated in the regulations as ports of
embarkation for horses. Currently, horse
exporters in New Jersey must go out of
State to a port of embarkation, such as
New York, NY, to export their horses.
While these exporters may realize some
savings in transportation costs if our
proposal to add the ocean port at
Woodstown, NJ, as a port of
embarkation for horses is' made final,
the primary benefit would be the
increased convenience of having a
designated port of embarkation in their
own State,

‘Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not

have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance.
under No. 10,025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This proposed ruls has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 {44 U.S.C. 3501
et seq.)..

List of Subjects in 9 CFR Part 91

" Animal diseases, Animal welfare,
Exports, Livestock, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we propose to amend 9
CFR part 91 as follows:

PART 91—INSPECTION AND
HANDLING OF LIVESTOCK FOR
EXPORTATION

1. The autherity citation for part 91
would continus to read as follows:

Authority: 21 U.S.C. 105, 112, 113, 114a,
120, 121, 134b, 134f, 612, 613, 614, 618, 46
U.S.C. 4664, 466b; 49 U.S.C. 1508(d); 7 CFR_
2.17, 2.51, and 371.2(d).

2. In § 91.14, paragraphs (a)(10)
through (a)(17) would be redesignated
as paragraphs (a)(11) through (a)(18),
paragraph (a)(5)(i) would be revised,
and a new paragraph (a)(10} would be
added to read as follows:

§91.14 Ports of embarkation and export
inspection facilities.

(a) LR

(5] ® * *

(i) Greater Cincinnati Airport,
Covington; and Standiford Field
Airport, Louisville—airport only.

* ® L d * *
(10) New Jersey.
(i) Woodstown—ocean port.
(A) Desp Hollow Farm (horses only),

RD 2, P.O. Box 360, Haines Neck Road,
Woodstown, NJ 08098, (609) 769-0993.

L] L] - L 4 -
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Done in Washington, DC, this 6th day of
July 1993.

Eugene Branstoal, .

Assistant Secretary, Marksting and Inspection
Services. :

[FR Doc. 93-16542 Filed 7-12-93; 8:45 am]
BILLING CODE 3410-34-P

9 CFR Part 95

[Dockst No. 92-135-1]
Importation of Hoofs

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the animal byproduct importation
regulations to allow hoofs that have
been disinfected in their country of
origin to be imported into the United
States without further processing,
Currently, certain hoots imported into
the United States must be consigned
from the port of first arrival to an
approved establishment having facilities
for their disinfection. We have :
determined, however, that hoofs that -
have been adequately disinfected in
their country of origin may be imported
into the United States wilgout risk of
introducing disease. This proposed
change in the regulations would give
importers of hoofs that require
disinfection a choice between importing
disinfected hoofs and importing
unprocessed hoofs for disinfection in
the United States.

DATES: Consideration will be given only
to comments received on or before
September 13, 1993.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 92—
135-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead on (202) 690~
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
John H. Gray, Senior Staff Veterinarian,
Import-Export Animals Staff, VS,
APHIS, USDA, room 756, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-~7885.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 8 CFR part 85
(referred to below as "“the regulations”)
contain restrictions on the importation
into the United States of certain animal
byproducts and hay and straw in order
to prevent the introduction of certain
animal diseases. Among the regulated
animal byproducts are animal hoofs,
which, along with bones and horns, may
be imported subject to the restrictions
contained in §§95.11 and 95.12.

Hoofs that are clean, dry, and free
from undried pieces of hide, flesh, and
sinew may be imported as trophies or
for consignment to museums without
other restrictions under the provisions
of § 95.11. Section 95.12 contains

-handling and treatment requirements for

imported hoofs that do not meet the
conditions or requirements of § 95.11.

Under the provisions of § 95.12, hoofs
that are not imported as trophies or for
consignment to museums must be
consigned directly from the port of egtry
to an approved establishment that has
facilities for their disinfection, The bags,
burlap, or other containers in which the
hoofs are transported must also be
disinfected. While the hoofs are at the
approved facility, they must be handled,
under the direction of an Animal and
Plant Health Inspection Service (APHIS)
inspector, in a manner to guard ageinst
the dissemination of anthrax, foot-and-
mouth disease, and rinderpest. With
APHIS approval, the hoofs may be
released from the establishment after
disinfection.

Several methods of treatment are
available for use by the establishments
in which the hoofs are disinfected.
These methods are shown in the table
below. Although some establishments
soak the hoofs in chemical solutions,
hoofs are most often disinfected by
exposure to high heat, either dry or wet.

" Disinfection treatment Time
Heating: 180 °F (82.2 °C) ........ 30 minutes.
Soaking: Boiling water ............. 20 minutes.
Soaking: 0.1% chlorine bleach | 2 hours.

solution.

Soaking: 5% acetic acid solu- | 2 hours.
tion.

Soaking: 5% hydrogen perox- | 2 hours.
ide solution.

Some U.S. importers of hoofs have
expressed interest in importing hoofs
that have been disinfected in their
country of origin prior to being shipped
to the United States. Such an option
would give the importers a greater
degree of flexibility, allowing them to
choose between importing unprocessed
hoofs that would require disinfection

upon arrival in the United States or
importing disinfected hoofs that could
be imported without additional
treatment. APHIS has determined that
as long as the hoofs are adequately
disinfected in their country of origin by
one of the five a}()iproved methods listed
above, they could be imported into the
United States without increasing the

"risk of disease introduction. Therefore,

we are proposing to amend the
regulations to allow hoofs that have
been disinfected in their country of
origin, using one of the methods shown
in the table above, to be imported into
the United States without additional
treatment.

We would require that the hoofs be
accompanied by a certificate stating that
they have been disinfected and
describing the manner in which the
disinfection was accomplished. The
certificate would have to be issued by
the national government of the country
of origin and signed by an official
veterinary inspector of that country,
Upon their arrival in the United States,
the hoofs would be examined by an
APHIS inspector, who would confirm
that the hoofs weré clean, dry, and free
from undried pieces of hide, flesh, and
sinew.

This proposed rule, if adopted, would
offer a choice of importation
procedures, both of which would
provide adequate safeguards to prevent
the introduction of disease.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this proposed rule in
conformance with Executive Order
12291, and we have determined that it
is not a “major rule,” Based on
information compiled by the -
Department, we have determined that
this proposed rule would have an effect
on the economy of less than $100
million; would not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and
would not cause a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

Currently, certain hoofs imported into
the United States must be consigned
directly from the port of entry to an
approved establisﬁment that has
facilities for their disinfection. This
proposed rule would allow hoofs to be
imported into the United States without
further processing if the hoofs have been -
disinfected using an approved method
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in their country of origin. We believe
that adding this option would have little
or no economic impact on U.S.
importers of hoofs because it would not
significantly decrease their cost of doing
business, The grim impact on these
importers would be the added
convenience of having two importation
options from which to choose. .

The primary use of disinfected hoofs
appears to be in the production of dog
chews, but that industry is still in its
infancy and is rather small in terms of
production and numbers of producers.
Based on information available to the
Department, we estimete that there are
currently fewer than 10 importers of
hoofs and approximately 6 producers of
dog chews made from hoofs. Using the
Small Business Administration’s size
criteria of fewer than 100 employsss, all
of these businesses would be considered
to be small entities.

We believe that a few of these-
businesses receive hoofs from both
foreign and domestic sources. Because
the industry is small and relatively new,
. however, there are no records available
concerning the number of hoofs
imported into the United States or the
levels of dog chew production.

The facilities in which hoofs are
disinfected handie a variety of items,
with hoofs making up only & small
percentage of the total volume of
products processed. Therefore, we
anticipate that allowing hoofs to be
processed in their country of origin
would have little, if any, adverse impact
on domestic processors in terms of lost
volume and revenus.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantiel number of small entities.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this prop rule will be submitted for
approval to the Office of Management
and Budget. Please send written
comments to the Office of Information

and Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please send a copy of your
comments to (1) Chief, Regulatory
Analysis and Development, PPD,
APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782 and (2) Clearance
Officer, OIRM, USDA, room 404-W,
14th Street and Independence Avenue
SW., Washington, DC 20250,

List of Subjects in 9 CFR Part 94

Animal! diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 85 would be
amended as follows:

PART 95~SANITARY CONTROL OF
ANIMAL BYPRODUCTS (EXCEPT
CASINGS), AND HAY AND STRAW,
OFFERED FOR ENTRY INTO THE
UNITED STATES

1. The authority citation for part 95
would continue to read as follows:

Authority: 21 U.S.C. 111; 31 U.S.C. 9701;
7 CFR 2,17, 2.51, and 371.2(d).

2. Section 95.11 would be amended as
follows: .

a. The section heading would be
revised as set forth below. *

b. The undesignated text of the
section would be designated as
paragraph (a).

c. A new paragraph (b) would be
added to read as set forth below.

As amended, § 95.11 would read as

~follows:

§95.11 Bones, horns, and hoofs for
trophies or museums; disinfected hoofs.

(8 L

(b) Clean, dry hoofs may be imported
without other restrictions if:

(1) The hoofs have been disinfected in
the country of origin using one of the
following methods:

(i) Dry heat at 180 °F (82.2 °C} for 30
minutes;

(ii) Soaking in boiling water for 20
minutes; i

(iii) Soaking in a 0.1 percent chlorine
bleach solution for 2 hours;

(iv) Soaking in a 5 percent acetic acid
solution for 2 hours; or

(v} Soaking in a 5 percent hydrogen
peroxide solution for 2 hours; and

(2) The hoofs are accompanied by a
certificate issued by the national
government of the country of origin and
signed by an official veterinary
inspector of that country stating that the
hoofs have been disinfected and
describing the manner in which the
disinfection was accomplished. '

Done in Washington, DC, this 16th day of
July 1993.

Eugene Branstool,

Assistant Secretary, Marketing and Inspection
Services.

[FR Doc. 93-16539 Filed 7-12-93; 8:45 am]
BILLING CODE 3410-M4-P

9 CFR Part 113

[Docket No. 52-153~1)

Viruses, Serums, Toxins, and
Analogous Products; Pasteuraila
Multocida Vaccine, Avian Isolate

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

* SUMMARY: We are proposing to amend

the regulations for the Standard
Requirement for Pasteurella Multocida
Vaccine, Avian Isolate. The effect of the
proposed rule would be to revise the
standard that a minimum of 16 of 20
vaccinated animals, rather than the
current minimum of 14 of 20 vaccinated
animals, must survive an exposure to
live bacteria in order to demonstrate
that the product protects against
disease. All such vaccines licensed in
recent years have met the proposed
efficacy standard. This amendment is
necessary to provide greater assurance
that a licensed Pasteurella Multocida
Vaccine, Avian Isolate, meets the
efficacy standard that consumers have
come to expect from this product.

DATES: Consideration will be given only
to comments received on or before
September 13, 1993.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 92—
153-1. Comments recsived may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m. Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead (202-690—
2817) to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT:
Dr. David Espessth, Deputy Director,
Veterinary Biologics, BBEP, APHIS,
USDA, room 838, Federal Building,
6505 Belcrest Road, Hyattsvills, MD
20782, (301) 436-8245.



Federal Register / Vol. 58, No. 132 / Tuesday, July 13, 1893 / Proposed Rules

37671

SUPPLEMENTARY INFORMATION:

Background

In accordance with the regulations
contained in 9 CFR part 113, Standard
Requirements are prescribed for the
preparation of veterinary biological
products. A Standard Requirement
consists of specifications, procedures,
and test methods which define the
standards of purity, safety, potency, and
efficacy for a given type of veterinary
biological product.

The Standard Requirement for
Pasteurella Multocida Vaccine, Avian
Isolate, in § 113.70, currently requires -
that a minimum of 14 of 20 vaccinates
must survive exposure to live bacteria
for a successful demonstration of
efficacy.

Changes and Clarifications

This proposed rule would revise the
Standard Requirement in § 113.70 to
specify that a minimum of 16 of 20,
rather than 14 of 20, vaccinated animals
must survive a challenge with live
bacteria for a successful demonstration
of efficacy. All such vaccines licensed
in recent years have met this proposed
standard. The Agency has determined
that failure to revise the efficacy
standard could result in the licensure of
vaccines that do not meet the level of
efficacy that consumers of these
veterinary biological products have
come to expect.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this proposed rule in
conformance with Executive Order
12291 and Departmental Regulation
1512-1 and have determined that it is
not a “major rule.” Based on
information compiled by the
Department, we have determined that
this {)roposed rule, if implemented,
would have an effect on the economy of
less than $100 million; would not cause
a major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions, and
would not have a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-

b enterprises in domaestic or export
markets.

This proposed amendment should not
have a significant economic impact on
manufacturers since the proposed
efficacy standard in one that has been
readily achieved by all such vaccines
licensed in recent years. The change
from 14 of 20 to a minimum of 16 of 20
vaccinated animals surviving exposure

to live organisms in order to
demonstrate satisfactory protection
against disease will help ensure that
consumers receive a highly efficacious
vaccine without adding undue cost to
the manufacturer. The proposed efficac
standard assures that fewer animals wil
come down with disease with a vaccine
that can still be produced at reasonable
cost to the producer.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. It {s not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
proceedings which must be exhausted.
prior to any judicial challenge to the
regulations under this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 8 CFR Part 113

Animal biologics, Exports, Imports,
Reporting and recordkeeping

requirements.

Accordingly, 8 CFR 113 would be
amended to read as follows:

PART 113—STANDARD
REQUIREMENTS

1. The authority citation for part 113
would continue to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.17,
2.51, and 371.2(d).

'2. Section 113.70, paragra?h (){4),
would be revised to read as follows:

§113.70 Pasteurella Multocida Vaccine,
Avian isolate.

(b)'.t

(4) Eight or more of the unvaccinated
controls must die for the test to be valid.
If at least 16 of 20 of the vaccinates do
not survive the 14-day gostchallenge
period, the Master Seed is unsatisfactory
at the selected bacterial count.

L] - » L »

Done in Washington, DC, this 6th day of
July 1993,
Eugene Branstool,
Assistant Secretary, Marketing and Inspection
Services.
[FR Doc. 83-16543 Filed 7-12-93; 8:45 am}
BILLING CODE 3410-34-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 341, 342, 343, 344, 345,
347, 352, 360, 361, and 375

[Docket No. RM93-11-000]

Revislons to Oll Pipeline Regulations
Pursuant to the Energy Policy Act of
1992; Proposed Rulemaking

July 2, 1993.

AGENCY: Federal Energy Regulatory’
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is proposing
revisions to its regulations of oil
pipelines in order to implement the
requirements of Title XVIII of the
Energy Policy Act of 1992 (Act of 1992).
The proposals would provide a
simplified and generally applicable
method for regulating oil pipeline rates
by use of an index for setting rate
ceilings for such rates. In certain
circumstances, an oil pipeline would be
permitted to charge market-based rates
or establish rates using traditional cost
of service. .

The proposed rule would also revise
certain grooeduml regulations as
required by the Act of 1992, abolish the
Oil Pipeline Board, and provide for the
institution of alternate dispute
resolution ‘procedures for oil pipeline
rate matters.

The Commission further proposes to
change its existing regulations
concerning the tariff filing requirements
of oil pipelines.

DATES: Comments are due on or before
August 12, 1993.

ADDRESSES: An original and 14 copies of
written comments on this proposed rule
must be filed in Docket No. RM93-11-
000. All filings should refer to Docket
No. RM93-11-000 and should be
addressed to: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426,

FOR FURTHER INFORMATION CONTACT:
Harris S. Wood, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, Telephone:
(202) 208-0696.
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SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides al
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in room 3104, 941 North Capitol Street,
NE., Washington, DC 20426.

The Commission Issuance Posting
System {CIPS), an electronic bulletin
board service; provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and mey be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to use 300, 1200, or 2400 bps,
full duplex, no parity, 8 data bits, and
1 stop bit. CIPS can also be accessed at
9600 bps by dialing (202) 208—-1781. The
full text of this rule will be available on
CIPS for 30 days from the date of
issuance. The complete text on diskette
in WordPerfect format may also be
purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation, also located in room 3104,
941 North Capitol Street, NE.,

* Washington, DC 20426.
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L Introduction

The Federal Energy Regulatory
Commission (“Commission") proposes
to revise its regulation of the rates of oil
pipelines, pursuant to the Interstate
Commerce Act (ICA), as amended,? to
fulfill the requirements of Title XVIII,
*“Qil Pipeline Regulatory Reform,” of the
Energy Policy Act of 1992 (Act of
1992).2

On March 18, 1993, the Commission
made available for public comment a
proposal by its Staff which
encompassed alternatives for regulation
of oil pipeline rates in the future. This
proposal emphasized three alternative
ratemaking methodologies: indexing,
market-based rates and cost-of-service
ratemaking. Some 24 sets of comments
were received on the Staff’s proposal,
and to the extent deemed necessary are
referred to herein, Staff proposed that
the Commission adopt as a primary

means of regulating oil pipeline rates an_

indexing methodology based on the
Producer Price Index for Finished
goods, with a productivity incentive
adjustment of minus one (—1) percent.
Staff further proposed, as an alternative,
a market-based approach if a pipeline
could demonstrate, under a new
streamlined approach to market
delineation, that it lacked market power
in markets to which it would apply such
a methodology. Finally, Staff proposed
that a pipeline be allowed to utilize a
cost-of-service methodology as a means
of establishing new just and reasonable
rates in certain extraordinary cases,
such as natural disasters which would
require replacement of systems, where
the pipeline could clearly show that the
indexing methodology would not
provide it the opportunity of earning a
just and reasonable rate. Staff's other
proposals were directed at the

149 App. U.S.C. 1 (1988).

342 U.S.C. 7172 note (1988). References to the
Energy Policy Act are to this note, indicating the
section number of the statute.

procedural reforms called for by the Act -
of 1992 and other reforms to existing
regulations which were designed to -
“modernize"” those regulations,

Based on the Staff proposal and the
comments received thereon, the
Commission proposes to use, as its
primary means of regulating oil pipeline
rates, an indexing scheme similar to that
proposed by Staff. The Commission
intends to establish thereby a
“simplified and generally applicable’”
oil pipeline ratemaking meSlodology
consistent with its statutory mandates
under the ICA and the Act of 1992. The
Commission’s proposal contains the
following elements:

1. The Commission proposes to adopt
an indexing methodology as its general
approach to regulating the level of oil
pipeline rates. Indexing is believed to
meet the statutory criteria of simplicity
and general applicability. The index
would establish the maximum ceiling
level for any given rate in a given year.

2. Under indexing, rate increase
filings would be discretionary with the
pipeline.

3. No cost-of-service or any other
supporting information would be
required to be filed with a rate increase
that complied with the index.

4. A pipeline would not be precluded
in an individual proceeding from
demonstrating either (a) that the rate in
question is to be charged in a market in
which it lacks significant market power
and therefore no price cap is required,
or (b) that, due to extraordinary
circumstances, application of the index
methodology in a particular instance
would not allow the pipeline to recoup
its costs and therefore a cost-of-service
methodology should be utilized.

5. The only challenges to rate change
proposals of oil pipelines that the
Commission proposes to entertain
would be those made through clearly
defined protest and complaint
procedures which will require specific
showings by protestors/complaints of
why a particular rate methodology is
inappropriate or why particular rate
changes should not be allowed.

6. The Commission proposes to revise

" all rate filing requirements and

procedural regulations to reflect these
proposals; many of the procedural
changes would become effective 30 days
after publication of the final rule in the
Federal Register, while others would
take effect 365 days after issuance of a
final rule in this proceeding as provided
in the Act of 1992,

The Commission emphasizes that it is
interested not only in the comments that
it will receive on this proposal but also

3]d., Section 1801.
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any proposals that interested parties
may wish to put forth to achieve the
purpose of establishing a ratemaking
scheme that is “simplified and generally
applicable,” conform to the
requirements that the rates of oil
pipelines be just and reasonable under
the ICA, and otherwise comport with
the Act of 1992 and the ICA. In
commenting on this proposal, parties
are free to refer to comments previously
filed, but are encouraged to file new or
different comments on this proposal, to
propose modifications to this proposal,
or to propose other methods of pipeline
ratemaking.

II. Reporting Requirements

The Commission estimates the public
reporting burden for this collection of
information under the proposed rule to
averaszlten hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
The information will be collected under
FERC-550, Oil Pipeline Rates: Tariff
Filings. The current annual reporting
burden associated with the FERC-500
information collection requirements is
6,500 hours based on an estimated 325
responses from approximately 150
respondents.

e proposed rule will reduce the
existing reporting burden associated
with FERC-550 by an estimated 1,150
hours annually—an average of ten hours
per response based on an estimated 535
responses. :

nd comments regarding these
burden estimates or any other aspect of
this collection of information, including
suggestions for further reductions of this
burden, to the Federal Energy
Regulatory Commission, 941 North
Capitol Street, NE., W on, DC
20426 (Attention: Michael Miller,
Information Policy and Standards
Branch, (202) 208-1415, FAX (202) 208—
2425}): and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget (Attention:
Desk Officer for Federal Energ‘yzin
Regulatory Commission), Washington,
DC 20503. ’

II1. Background

A. Historical Background of Oil Pipeline
Rate Regulation

Before describing the specifics of the
Commission’s proposal, it would be
useful to review briefly the history of
Federal lation of oil pipelines.

In 1906 Congress passed the Hepburn
Act,* which amended the ICA to

434 Stat. 534 (1908).

include among the responsibilities of
the Interstate Commerce Commission
{ICC) the regulation of the rates and
certain other activities of interstate oil
pipelines. Specifically, oil pipelines
were made common carriers,® were
required to file for, and charge, rates
that were just and reasonable and not
unduly preferential,® and were required
to file certain financial reports an :
follow certain accounting procedures.”

Many constraints commonly
associated with utility-type regulation,
such as review and approval of
construction or acquisition, and
abandonment or sale of facilities, were
not imposed on oil pipelines. This has
been interpreted as reflecting a
Congressional intent to allow market

- forces freer play within the oil pipeline

industry than was allowed for other
common carrier industries.?

From enactment of the Hepburn Act
until 2urisdiction of oil pipelines was
transferred from the ICC to the
Commission in 1977, oil pipeline rates
were fixed according to a cost-of-service
methodology grounded upon use of a
valuation rate base—a mixture of
original and replacement costs.?
Valuation ratemaking was heavily
criticized in Farmers Union I, the first
Federal judicial review of an oil
pipeline rate case,

During the pendency of the appeal
that culminated in Farmers Union I,
Congress enacted the Department of
Energy Organization Act of 1977,10
which transferred Federal regulatory
jurisdiction over oil pipelines from the
ICC to the newly created Federal Energy
Regulatory Commission. The
Commission was required by this act to
regulate oil pipelines under the
provisions of the ICA as they existed on
October 1, 1977. Thus, though the ICA
was later revised and recodified,? the
Commission continues by law to
regulate oil pipelines under the ICA as
it read at the time jurisdiction was

549 App. U.S.C. 1(1),(4), and (7).

¢ Id. at Sections 1(5), 2(1) and 8(1) and (3).

?Id., at Sections 20(1), (2), (4) and (5).

8See Farmers Union Central Exchange v. FERC,
584 F.2d 408, 413 (D. C. Cir,, 1978), cert. denied 439
U.S. 995 (1978) (“Farmers Union I"”). “* * * [We)
may infer a congressional intent to allow a freer
play of competitive forces among oil pipeline
companies than in other common carrisr industries
and, as such, we should be especially loath
uncritically to import public utilities notions into
this area without taking note of the degree of -
regulation and of the nature of the regulated
business.”

9The ICC also established generic rates of return
for oil pipelines.

1042 U.S.C. 7101,

11 See Revised Interstate Commerce Act of 1978,
49USC. 1.

transferred from the ICC to this
Commission.

Because of this transfer of regulatory
authority, the Commission requested
and the court agreed in Farmers Union
Ito remand the rate case to the
Commission. The Commission’s
decision on remand 12 was the first
attempt to fashion a ratemaking
methodology for oil pipelines that
reconciled the modern day economic
and competitive realities affecting oil
pipelines with the regulatory directive
contained in the governing statute. In
Opinion No. 154, the Commission
adopted a variation of the old ICC
methodology, on the basis that the
allowed rate levels would be so high
they would rarely, if ever, be achieved
in practice.?? Opinion No. 154 was
reversed and remanded by the DC
Circuit in Farmers Union I1.* The court
found the Commission’s opinion
deficient in several respects, including
the reasoning and factual
documentation for its almost exclusive
reliance on market forces to restrain
rates. Summarizing the requirements of
the ICA, the court stated:

Most fundamentally, FERC's statutory
mandate under the Interstate Commerce Act
requires oil pipeline rates to be set within the
*zone of reasonableness”’; presumed market
forces may not comprise the principal
regulatory restraint. De; from cost-
based rates must be made, if at all, only when
the non-cost factors are clearly identified and
the substitute or supplemental ratemaking
methods ensure that the resulting rate levels -
are justified by those factors,

Id., at p. 1530.

Following Farmers Union II, the
Commission issued Opinion No. 154-
B,° establishing a fairly traditional cost-
of-service methodology for determining
oil pipeline rates. This methodology
used a trended original cost rate base,
and a rate of return based upon the
actual embedded debt cost and equity
costs reflecting the pipeline’s risks.

Cost-of-service proceedings for oil
pipelines were long, complicated and
costly and required considerable
expenditure of participants’ time and
resources, including that of the .
Commission. For example, the Williams
case took fourteen years to resolve. Even
after the Commissioen’s Opinion No,
154-B methodology was adopted, the

12 Opinion No. 154, 21 FERC 161,260 (1982),
reh’g denied, 22 FERC 161,086 (1983).

13 See {d., at p. 61,649: “Competition both actual
and potential is a far more potent or price-
constraining force in ofl pipelining than it is in the
other areas in which we work [fn. omitted}.”

¥4 Farmers Union Central Exchange, Inc. v. FERC,
734 F.2d 1406 (D. C. Cir., 1984), cert. denied, 469
U.S. 1034 (1984).

18 Willigms Pipe Line Co., 31 FERC 161,377
(1985) (the Williams case).
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next proceeding attempting to apply this
methodology itself tooE four years to
conclude. 8

More recently, the Commission has
authorized an experimental, market-
based rate program for Buckeye Pipe
Line Company.'” This method uses rate
caps to constrain rates in markets where
the pipeline lacks significant market
power. It uses a price change index,
derived from rate chenges in
competitive markets, to limit rate
increases in markets where the pipsline
has significant market power. Under
this approach, rate changes within the
caps or within the price change index,
as applicable, are allowed to take effect
(after the statutory notice period)
without investigation or suspension.
Since Buckeye, the Commission has
permitted pipelines the option of
pursuing a market-based approach to
ratemaking as an alternative to the cost-
based methodology.

A critical predicate to the utilization-
of a market oriented rate regulation
scheme is the ability to identify and
measure the competitiveness of relevant
markets, The first step in this process is
to define the scope of the market. In
Buckeye, the Commission held that
markets would be delineated by product
and geography, and determined that this
would be (E)ne on a case-by-case basis.?®
To determine whether the pipeline
exercises market power in a given
market, the Commission stated that it
would analyze a number of
considerations, including market share,
market concentration, excess capacity,
transportation alternatives, and
potential entry. The Commission
rejected the notion that it should
employ a single mechanism, such as the
Herfindahl-Hirschman Index, to make a
threshold determination of market
power beyond which no further analysis
would be undertaken. Finally, the
Commission held that the pipeline
carried the burden to demonstrate it
lacked significant market power in each
market in which it sought “light-
handed” rate regulation,

. Buckeye was also an experimental
effort to see if the Commission’s
ratemaking methodology could be
simplified. It was determined that the
market-based apﬁroach was useful in
those markets where the pipeline did
not possess market power. However,
using an analysis similar to that used in
anti-trust cases to determine whether
the pipeline possessed market power is

18 See ARCO Pipe Line Company, 52 FERC
161,055 (1990), order on reh’g, 53 FERC 161, 398
(1980). :

17 Opinion No. 360, 53 FERC {1 61,473 (1990).

18 Buckeye Pipe Line Co., L.P., Opinion No. 360
A, 55 FERC 1 61,084 at p. 61,260 (19891).

itself a costly time and resource
consuming effort. Moreover, the market-
based methodology is not appropriated
where the pipeline possesses market
power.

B. Energy Policy Act of 1992—Specific
Requirements

Section 1803 of the Act of 1992,
deems certain existing rates to be just
and reasonable within the meaning of
section 1(5) of the ICA. These are rates
that were in effect for the 365 day
period ending on the date of enactment
of the Act of 1992, or that were in effect
on the 365th day preceding enactment,
and which have not been subject to a
protest, a compliant or an investigation
during this 365-day period.1®

Complaints under section 13 of the
ICA may be filed against these
“grandfathered’ rates only under one of
two circumstances: first, a substantial
change has occurred, since enactment,
in the economic circumstances or in the

- nature of the services which were the

basis for the rate; or, second, the
complainant was under a contractual
bar against filing a compliant, and the
bar was in effect prior to January 1, 1991
and on the date of enactment. Further,
the complainant must file its complaint
within 30 days of the expiration of the
contractual bar.?° These grandfathering
provisions do not prohibit any
“aggrieved person” from filing a
complaint alleging that a pipeline tariff
provision is unduly discriminatory or
unduly preferential.2?

Sections 1801 and 1802 of the Act of
1992 require the Commission to
promulgate regulations establishing a
“simplified and generally applicable
ratemaking methodology * * * in
accordance with section 1(5) of the
Interstate Commerce Act"” for oil
pipelines, and streamlining Commission
procedures relating to oil pipeline rates
“in order to avoid unnecessary costs
and delays.” A final rule on ratemaking
methodology must be issued not later
than one year after the date of
enactment, or by October 24, 1993 (and
the rule may not take effect before the
365th day after its issuance). A final rule
on rate procedures must be issued
within eighteen months of the date of
enactment, or by April 24, 1994,

The Act of 1992 directs the
Commission to consider the following
issues in streamlining its rate
procedures:?2
Type of information required to be filed with

a tariff;

19 Section 1803(a).
20Spction 1803(b).
31Section 1803(c).
22 Section 1802(b).

Availability to the public of the
Commission’s or the staff’s analysis of the
tariff filing;

_Qualifications for standing of parties who

would file protests or complaints;

The level of specificity required for protests
and complaints;

Guidelines for Commission action on the
portion of the tariff subject to a protest or
complaint;

An opportunity for the pipeline to respond
to an initial protest or complaint; and

Identification of circumstances under which
Commission staff may initiate an
investigation.

Further, the Commission is required
by the Act of 1992 to establish, “to the
maximum extent practicable,”
appropriate alternative dispute
resolution procedures for use early in
pipeline rate proceedings. These
procedures must include required
negotiations and voluntary arbitration,
The Commission was directed to
consider rates proposed by the parties
through these procedures upon an

expedited basis.??

Finally, Congress explicitly excluded
the Trans-Alaska Pipeline, or any
pipeline delivering oil directly or
indirectly to it, from the provisions of
the oil pipeline regulatory reform title of
the act of 199224

C. Energy Policy Act of 1992—
Congressional Intent

Title XVIII of the Act of 1992 requires
the Commission to establish a
simplified and generally applicable
ratemaking methodology. Congress has
also mandated a streamlining of the
Commission’s rate filing procedures to
avoid unnecessary regulatory costs and
delays. The lawfulness of certain
existing rates has been grandfathered.
The just and reasonable standard for
rates has been explicitly retained.2s

The Commission concludes that oil
pipeline rates have not been deregulated
and that the Commission must continue
to ensure that oil pipeline rates are just
and reasonable. Moreover, the new act

uires regulation of oil pipeline rates
to be accomplished in a manner that
brings a degree of simplicity,
expeditiousness, and economy to the
process. '

D. One Rulemaking Rather Than Two

The Commission is required under
sections 1801 and 1802 of the Act of
1992 to promulgate certain substantive

33 Section 1802(e).

24 Section 1804(2)(B).

28 Title XVIH follows years of consideration by
the Congress of more sweeping d: tory

legislation that was the basis for the 1986 Report on
0il Pipeline Deregulation of the Department of
Justice. See Oil Pipeline Deregulation, Report of the
U.S. Department of Justice (May 1986).
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and procedural rules respecting oil
Eipeline rate regulation. These sections
ave different timing requirements,
Under section 1801 the Commission
must issue a final rule on ratemaking
methodology no later than one year after
the date of enactment, but it must not
take effect until 365th day after the date
of issuance of that rule. Under section
1802 the Commission must issue a final
rule on procedural reform no later than
18 months after enactment. There is no
restriction on when the final rule on
procedural reform may take effect. The
Commission proposes to issue a single
rule to cover the requirements of both
sections, with the same effective date for -
both the ratemaking and filing
procedures—i.e., one year after issuance
of a final rule, except for those
procedural changes discussed below
which are proposed to become effective
30 days after publication of a final rule
in the Federal Register. This is because
the two rules in question are clearly and
closely related. The two rules must and
should work together, and they are more
likely to do so if promulgated at the
same time and in the same proceeding.

IV. Pro Ratemaking
Methodologies

" A. Introduction

Section 1801(a) of Title XVIII reads as
follows:

(a) ESTABLISHMENT—Not later than
1 year after the date of enactment of this
Act, the Federal Energy Regulatory
Commission shall issue a final rule
which establishes a simplified and
generally applicable ratemaking
methodology for oil pipelines in
accordance with section 1(5) of part I of

the Interstate Commerce Act.

It is apparent from section 1801(a)
that it is the intent of the Congress that
oil pipeline ratemaking must be done

more simply and quickly than it has
been done up to now. By referencing
section 1(5) of the ICA, Congress re-
affirmed the Commission’s obligation
under the ICA to ensure rates to be
demonstrably just and reasonable. To
accomplish this objective requires a
rate-changing methodology that reduces
the necessity and likelihood of
gmlonged litigation, that can be applied

y pipelines and reviewed by shippers
and by the Commission expeditiously,
and that is usable without significant
variation or modifications by most, if
not all, pipelines.

The Commission believes that the
approach of applying an industry-wide
cap on rate changes derived by an
appropriate index would achieve the
above-described policy objectives, as
well as meet the statutory criteria of

simplicity and general applicability.
Importantly, Congress declared most
existing rates to be just and reasonabls,
thus providing a foundation of just and
reasonable rates from which to index. In
addition, a rate cap approach would
provide efficiency incentives for the
industry, while at the same time
producing economic benefits for the
public.

Thus, the Commission propeses an
index for determining the maximum
rate the pipeline could charge. The
pipeline will be free at any time to set
a rate below this maximum ceiling rate, -
This indexing methodology woul
constitute the Commission’s generally
applicable methodology for regulating

anges in rates in the ojl pipeline
industry.

The Commission, however, recognizes
that circumstances vary by pipeline and
by market and, further, that unforeseen
and uncontrollable events substantially
affecting the cost of providing service
may arise from time to time. Regulation
should take into account (Particularly
circumstances and provide for a
deviation from a generally applicable
rate-setting policy when necessary or
appropriate to comply with the statutory
standard of just and reasonable rates.
The Commission proposes, therefors, to
allow pipelines to dsmonstrate in
indivigual proceedings that rate levels
should be established other than by
indexing. First, pipelines will be
allowed the opportunity to file for
market rates for markets in which the
pipeline can demonstrate that it lacks
significant market power. Second, for
recoupment of extraordinary costs, as
discussed supra, a pipeline can seek to
set rates using a cost-of-service
methodology. In either event, a pipeline
seeking approval to establish its rates
other than by indexing would be

‘ rezuired to justify its departure from
in

exing.

With respect to the market rates, a
pipeline would still have the option of
attempting to show that it lacks
significant market power in somes, or all,
of the markets in which it provides
service, and thus it should be permitted
to establish rates based on its lack of
market power in such markets. The
pipeline would be permitted to show on
a case-specific basis that it lacks
significant market power in a
proceeding similar to that utilized in
Buckeye. Moreover, pipelines would be
encouraged to submit market-rate filings
that propose streamlined procedures to
identify their competitive markets and
implement market-based ratemaking. In
other words, the Commission does not
necessarily view Buckeye as the last
word on How such proceedings should

be conducted. Improvements and
refinements are to be expected.?® Over
the years, it is hoped a body of
precedent would be developed that
would enable the Commission to utilize
light-handed regulation where
apgropriate and justifiable without

sul je)ctincgi the concerned parties to
protracted and expensive adjudicatory
proceedings.

At this time, the Commission is not
proposing to promulgate a rule
containing procedures to streamline its
consideration of these competitive-
market showings. A simplified market-
based methodology, even if it could be
done for oil pipeline ratemaking under
the Interstate Commerce Act, would not
comply with the statutory directive of
establishing a “‘generally applicable”
methodology, because it would not
apply to rates charged in markets where
there is insufficient competitive
pressure to protect shippers from rates
that are unjust and unreasonable.

Establishment of a simplified and
streamlined methodology for market-
based ratemaking for oil pipelines
would involve resolution of several
complex antitrust issues 27 which do not
appear to lend themselves to generic
resolution.

Any attempt to establish threshold
standards for determining pipeline
market-power, in order to shortcut the
decisionmaking process in competitive-
market inquiries, would necessitate,
under due process requirements,
allowing shippers to rebut the-
evidentiary implications flowing from
such thresholds. Moreover, to the extent
the threshold standards were crafted to
be broadly applicable (i.e., apply to
more than just clearl{ competitive
markets), the rebuttal presumption
mechanism would be more frequently
invoked by shippers, thus leading to the
protracted litigation which Congress
seeks to avoid.

Nor does it appear that the solution to
this problem is to be found in
establishing “‘conclusive” presumptions
to identify competitive markets.
Conclusive presumptions would have to
be crafted narrowly so as to identify
only the most clearly competitive
markets. The procedure, then, would be
successful in expediting the

29See 55 FERC at 61,261, where the Commission
recognized the experimental nature of Buckeye's
proposal and that it was not intended to be
generally applicable to other oil pipelines. The
Commission indicated that it would be receptive to
alternative market-based ratemaking methodologies
which might be proposed by other pipelines that
are tatlored more closely to their circumstances.

27 These include issues of market delineation,
market concentration thresholds, market share
thresholds, water shipment competition, and
shipper buying power.
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competitive-markst inquiry only
rarely—the majority of cases would
entail full hearings. This being so, it is
doubtful that a conclusive-presumption
procedure would make more than a
minimal contribution toward
accomplishing the statutory goal of
streamlining and simplifying the’
Commission’s decisionmaking on oil
plg eline ratemaking.

or thesa reasans, the rulemaking
approach may hold few, if any,
advantages over the case-by-case
approach in developing a market-based
ratemaking methodology that meets the
requirements of the ICA.

In any event, the index methodology
gives pipelines considerable flexibility
to change rates, and thus may
accommodate a pipsline’s need in a
competitive markat to respond to
competitive pressures through rate
changes. This is because the
methodology only establishes a ceiling,
and pipelines would be free to charge
any rate not exceeding the ceiling.?8

With respect to the cost- oi—serwce
methodology, a pipeline would be
requirad to show that, due to
extraordinary circumstances,
application of the index in a particular
instance would fail to result in a just
and reasonable rate within the meaning
of the Interstete Commerce Act. The
cost-of-service alternative is proposed
only as a temporary departure from the
indexing methodology; subsequent
changes to a rate established under the
cost-of-service alternative would be
govarned by the index.

The extent to which a pipeline would
be allowed to switch from one
methadalogy to another for the same
rate is largely answered by the proposed
standards to determine which of the two

alternatives to the generally applicable .

indexing methodology a pipeline will be
. permitted te employ. As stated above,
allowing market rates will require a
finding that the markst in question is
one in which the pipeline is unable to
axarcise significant market power, and
the cost-of-service methodology will
require a finding that the applicable
index, due to extraordinary
circumstances, will net provide the
pipeline a just and reasonsble rate. A
pipeline would be permitted to depart
from indexing and utilize one of these
two slternatives only when it can make
thess requisite showings. Further, it

28 The only instance in which the indbxing
methodology might fail to meet the needs of a
pipeline in competitive markets is whare the market
rate would be above the ceiling imposed by the
index. In such a cass, however, the pipeline would
be parmitted to make a filing with the Commission’
and propose that it bs accorded market-based
treatment of its ratos.

follows as a logical and practical reality
that a pipeline which is charging market
rates would mot voluntarily seek to
switch to one of the other
methodologiea, since market rates
would provadb it with at least the same
degres of pricing flexibility envisionsd
by the other two methods. Finally, the
Commissien propeses to employ tha -
cost-of-service methodoloiy only for
those specific instances w|

pipeline can show that, bacansa of
extraordinary circumstances, the index
will not permit & just and reasonable.
rate within the meening of the Interstate
Commaerce Act. As stated above,
subsequent changes to a rate se
established would be governed by the
index or by estahlishing entitlement to
market rates.

A final issue conesrni
implementation of the indexing
methodology perteins to the
establishment of an initiel rate for new
service either by an existing pipeline or
a new pipelina. The Commission
groposes to allow a rate agreed to

etween the pipeline and shippers to
serva as the gled initial base rate for
such new service. The Commission thus
adopts the suggestion of the National
Council of Farmer Cooperatives to use
as the basa rate the initial negatiated
rate between the initial shipper ta that
market and the pipeline.2®
B. Indexing System
1. Purposes and Benefits .

Asn indexing: scheme has a m.lmber of
benefits. First, it wor hnes
to adjust rates to just ms reason
levels for inflation-driven cost changes
without the need of strict regulatory
review of the pipeline’s individual cost
of service, thus saving regulatory
expanses. Second, an indexing scheme’
is a form of incentive regulatior. As
such, it gives greater emphasis to
productive efficiency in noncompetitive
markets than does traditional cost-of-
service regulation.>® Third, indexing
provides shippers protection from rate
increases greatar than the rate of
inflation.

2. Choosing an Index

a. General inflation indices. Thete are
a number of ways to conzrpute arate

29 Response af the National Conncil of Farmar
Cooperatives to.the Staff Proposal far Revisions to
0il Pipelime Regulations Pursuant to the Energy
Policy Act of 1992, Docket No. RM83-11-008, at p.
5 (Aprif 30, 1998).

3°Indexing fosters efficiency by sevaring the
linkage under traditional cost-of-service ratemaking
between a pipeline’s rate changes and changes in-
itecurrent operating and investment coats. This.
providas the: pipeline with the incentive to-eut costs
aggressivaly, since it is.assured that it wnl] motain.
the savings it generates, -

index. One is to-use a general inflation
index which measures overall inflation
in the econemy. Application of &
general inflaticn index te initial base
rates would ensure that rates measured
in real, or noa-inflated, terms do not
increase over time. The most widely-
recognized gensral inflation indices are
the Gross Domastic Product (GDP)
Implicit Price Deflator, the Consumer

‘Price Index (CPI) and the Producer Price

Index (PPI} for Finished Goods.3! In
Buckeye, the Commission permitted to.
use of the Gross National Product (GNP)
deflator (since replaced by the GDP
deflator) to determine Buckeye's
maximum rates.in markets where it
lacks significant market power.3?

The Commission has‘indicated that
linking rates to a general price index has
both the benefit and burden of
simplicity.3% A disadvantage of a .
general inflation index is that it will not
precisely track cost changes in the oil
pipeline industry.3¢ To the extent that
general price indices have little direct
connsction to the oil pipeline industry,
they may miss important changes in a
pipseline’s costs, and rates could become
unreesonably high or Iow.2* On the
other hand, general inflation indices.
would not be subject to concern over
potential manipulation, and their use

would not require Commission.

resources in compiling an industry-
based index.

b. Oil pipeline industry indices.
Instead of relying upon a general
inflation index, an index scheme could
employ an index of industry costs or
rates. An -based index would
better reflect eost trends in the oil
pipeline industry. Since 1986, the
Bursau of Labor Statistics (BLS) has
reported com?onent Producer Price
Indices (PP]] for oil pipsling rates.>®

31 GDP Implicit Price Deflator: U.S. Dept. of
Commerce, Economics and Statistical
Administration, Bureau of Economic Analysis,
Survey of Current Business. CPI: U.S. Dept. of
Labor, Bureau of Labor Statistics, Monthly Labor
Review. PPI (Finished Goods): U.S. Dept. of Labor,
Bureau of Labor Stattstics, Producer Price Indexes.

3253 FERC 161,473 at pp. 62,6735, 62,681 (19%0).

33 Spa, e.8., Policy Statement on Incentive
Ratemaking, lncentive Ratemaking for Natural Gas
Pipelines, Oil Pipelines and Electric Utilities, 61
FERC 161,168 at p. 61,591 (1992).

3¢ Buckeye Pipeline Company, LP, 53 FERC
161,473 at p. 62,681 (1900).({Opinion No. 368).

34 Palicy Statement en Inceative Ratemaking; 61 - -
FERC 161.168 at p. 61,591 (1992),

381.S. Department of Labor, Bureau of Labar
Statistics, Producer Prica Indexes, Pipelines, Except
Natural Gas. BLS sepoxts price indicas for-off oil
pipelines, crude petroleum pipelines and refined -
petroleum pipelines. For crude petroleum
pipelines, BLS separates the Trans-Alaska pipelines
from other crude ] 08. This is:
significant sinee the Ttana-Alaska Pi eis
excluded feem the definition of oil pipelines.under
the Act of 1892 and for purposex of this propased
rulemaking,
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The PP series for oil pipeline rates
has three advantages. First, it tracks
industry conditions more clogely than
does a general inflation index. Second,
it does not require Commission
resources in compiling a price index for
the oil pipeline industry. Third, it is
‘largely independent of the behavior of
any individual regulated pipeline.3”

A serious flaw in the use of the
published PPI series for oil pipeline
rates is that it is comprised of indices of
pipeline rates, not costs. The use of a
rate index could create a “circularity”
problem if most oil pipeline rates were
actually constrainocf by the rate index:
The rate index would be determined by
rate increases that are in turn
determined by the rate index. While a
- price cep methodology based on the oil
pipeline rate index might work if only
a small fraction of oil pipeline rates
were constrained by the index, the rate
index might still develop a serious
downward bias.38

The Commission could use PPI price
data for oil pipeline inputs to construct
a cost index for oil pipelines by creating
a8 weiglited average of the prices of oil
pipeline inputs such as steel pipe,
pumps, power, and labor. In theory, the
appropriate weights would depend on
the “production function” for oil
pi{)elines: The relationship between an
oil pipeline’s inputs and its volumetric
throughput. A disadvantage of a cost -
index would be the commitment of
resources necessary to determine and
compile such a cost index.

In Buckeye, the Commission adopted
another type of index for capping rates
in non-competitive markets, The
Commission permitted the use of the
weighted average of Buckeye's actual
rates in those markets where it lacked
significant market power to determine
the price cap for rates in non-
competitive markets. The Commission
chose the weighted average method over

37 The Commission regulates approximately 150
oil pipeline companies. In terms of trunkline barrel-
miles, the ten largest oil pipeline companies in
1991 (together with their share) were as follows:
Colonial Pipeline Co.—19.7%, Lakehead Pipe Line
Co. Inc.—~9.7%, BP Pipeline (Alaska) Inc.—7.7%,
Exxon Pipeline Co.~—4.5%, ARCO Transportation
Alaska Inc.—3.4%, Plantation Pipe Line Co.—3.3%,
Amoco Pipeline Co.—3.1%, Shell Pipe Line Corp.—
3.1%, Ashland Pipe Line Co.—2.6%, and Explorer
Pipeline Co.~2.5%. FERC Form 6, as compiled and
reported in the Oil & Gas Journal, at pp. 43, 56-59
(November 23, 1392). BP Pipeline {Alaska), Exxon
Pipeline, and ARCO Transportation Alaska have
undivided interests in the Trans-Alaska Pipeline
System, which is excluded from the definition of oil
pipelines in the Act of 1982.

38Thye oil pipeline rate index could become
biased downward in that it would reflect rate
decreases resulting from downward shifts in
demand for some pipelines, while rate increases
resulting from upward shifts in demand for other
pipelines could be constrained by the index.

Buckeye's original price-cap proposal to
alleviate concern over the use of an
endogenous index.3® The Commission
recognized that there could still be a

- risk that a pipeline would raise its rates

in competitive markets in order to
justify higher rates in non-competitive .
markets, 40 o

¢. Conclusion. The Commission
proposes to use, in an indexing
methodology for oil pipelines, the GDP
Implicit Price Deflator. The GDP
deflator is the best indicator of inflation
in the overall economy.4? Since it covers
the broadest range of goods and
services, the GDP deflator is the least
volatile of general inflation indices. The
GDP deflator is totally independent of
the behavior of any pipeline. The GDP-
deflator will free the Commission from
the difficulties associated with the
construction of an oil pipeline industry
cost index. Finally, the Commission
believes that no other-general inflation
index is better than the GDP deflator in
predicting future costs in the oil
pipeline industry.42 In Buckeye, the
Commission recognized the predecessor
of the GDP deflator to be “‘a widely used
and well-understood broad-based
index" 43 and noted that it is a
reasonable index for price changes in a
competitive market, especially for a
short time period.+4

The Commission is persuaded that the
same inflationary forces which the
indexed rate would be designed to
reflect operate on non-competitive
markets as well as on competitive
markets. In view of the Congressional
enactment of the Act of 1992 and its

3953 FERC 161,473 at p. 62,683 (1990). The
Commission has indicated elsewhere that actions
taken by a pipeline should not change the value of
the index used to adjust its rates. See Policy
Statement on Incentive Regulation, 61 FERC
161,168 at p. 61,591 (1992).

4053 FERC 161,473 at pp. 62,6834 and 62,687,
n. 8. While the Commission recognized the concern
about the use of an endogenous index, it noted that
Buckeye could not use an index based upon
competitors’ rates since it may not have current
access to and eccurate information about those
rates.

41The Commission Staff proposed the use of the
Producer Price Index for Finished Goods (PPI-FG)
in an indexing methodology for oil pipeline
ratemaking. The Commission believes the GDP
Implicit Price Deflator would be a better measure *
of inflation in the overall economy, since the PPI-
FG reflects only a fraction of the economy: those
commodities that will not undergo further
processing and are ready for sale to the final
demand user.

42The Commission Staff also proposed that the
inflation rate used in the index be reduced each
year by one percent, as an offset for productivity.
The Commission sees little justification for the

.productivity offset, and thus proposes to use the

GDP Implicit Price Deflator without any
adjustments.
4353 FERC 161,473 at p. 62,681 (1990).
4453 FERC 161,473 at p. 62,681 (1990).

mandates for change as described supra,
the Commission believes it has the
authority to prescribe indexing for
transportation service to those markets
whers a pipeline fnay have significant
market power.

3. Procedures Related to the Indexing
Methodology ;

a. Filing the rates. Under the
Commission’s proposal, the index
would be applied to a rate which would
be a just and reasonable rate established
by the provisions of section 1803 of
Title XVIII of the Act of 1992. The new
rates derived from using the index also
would be considered just and
reasonable. For new service—either by
an existing (Fipeline or a new pipeline—
a negotiated rate may serve as an initial
rate upon which to apply the index.

The Commission proposes that, for
those rates that are in effect but under
investigation and thus subject to refund,
or that have not been determined to be
just and reasonable, indexing would
still be applicable. The new rates
derived from use of the index would not
be deemed automatically just and
reasonable and would be made effective
subject to refund.

nder the Commission’s proposal,
sach pipeline will establish an annual
ceiling level for each of its rates in that
year. The annual ceiling level shall
equal the ceiling level for the previous
year times the current value of the index
divided by*the value of the index in the
previous year.

At any time during the year, the
pipeline may then file and charge a rate
that is less than or equal to the annual
ceiling level.*3 Should a pipeline file a
rate below the annual ceiling level, it
could file at any time during the year to
increase its rates up to the ceiling. There
would, of course, be no entitiement to
recoup revenues forgone by not setting
rates at ceiling levels in the current or
previous years. If deflationary pressures
push the ceiling level below the filed
rate in any year, each pipeline would be
required to reduce its rates so that the
filed rates do not exceed the ceiling. The
Commission proposes this requirement
to ensure that pipeline rates will not
exceed general cost levels in markets
where the pipeline has significant
market power.

When a pipeline files changed rates in
accordance with the index, it would
provide the following information:

* A cover letter describing the basis
for the proposed change (i.e., that it is
to change rates according to the index};

48 The Commission will not require a rate to equal
its annual ceiling level because, in some cases, the
rate may be constrained by competitive market
forces.
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* The revised tariff;

* Suppoa information, including
a compilation showing the revisgd rate
compared with the previpus rate for the
same movemant of product, and the
ceiling rate, and including the
calculation of the annual ceiling rate
done in accordance with proposed
§342.3(c); and

* A certificate of service.

The Commission proposes to prohibit
pipelines from filing rates that exceed
the annual ceiling level. If the pipeline
believes that in a particular instance the
index would not yield a just and
reasonable rate, it would be required to
justify the need to utilize either the cost-
of-service methodology described
below 48 or to charge market-based rates.

b. Challenges to the rates. Under the
Commission’s propesed indexing
methodology, just and reasonable
pipeline rates that are changed within
the applieable ceilings established by
the index are presumed to be just and
reasonable. Thus, the Commission does
net propose to entertain, on the merits,
any protest or complaint that makes a
generalized allegation that the rates are
unjust and unreasonable, or that they do
not reflect the actuel costs of rendering
the service in question.

The statutory and proposed regulatory
policies of streamalining and expediting
oil pipeline ratemaking make it
necassary and appropriate to
circumscribe cost-ef-service challenges
to existing and proposed rates. Most of
the existing rates on file with the
Commission have been statutorily
deemed, in the Act of 1992, to be just
and reasonable. Certain other existing
rates are just and reasonable by virtue of
previous Commission orders. Changes
of just and reasonable rates proposed by
a pipeline that comply with the index
are presumed, under the methodology,
to reflect costs and rasult in rates that
are just and reasonable.

us, the proposed regulations
contain language to limit the
consideration of cost-of-sarvice
challenges to ratea by shippers. In the
Act of 1992, Congress has supplied a
standard defining the circumstances.
under which an exxshn&:ate deemed
just and reasonable by that statute may
be challenged in a complaint: when &
subst&nhaf change has occurred, since
the enactment date: of the Act of 1992,
in either the econemic circumastances or
in the nature of the services provided,
which were a basis for the rate.4”

The pro, md regulation ade ts this
samse stan for protests ﬁle against

had Subnqum( o a rate established by the
cost-of-service logy would be allowed te be
mada pursuant to the index.

47 Section 1803(b).

index-based rate changes. The pipeline
would be required to show in its rate
filing that the proposed new rate level
complies with the applicable ceiling
mandated by the index. This would
constitute & &mma facie showing that
the proposed rate level is just and
reasonable. A protest that generally
alleged that the proposed rate does not
reflect the pipeline’s cost-of-service
would be dismissed. To obtain an
investigation, the protestant would be
required to allage in its protest, and
present evidence throu& swom
affidavit to prove, that there has been a
substantial change, since the rate was
last changed, in either the economic
circumstances or in the nature of the
services provided that were a basis for
the rate, and that such change renders
the application of the index unjust and
unreasonable,

When a complaint is brought against
an existing rate that was itself the
product of the application of the index
to a prior rate, the same stendard would
obtain. That is, the complainant would
be required te show that there has been
a substantial chenge, since the rate was
established, in either the economic
circumstances or in the nature of the
services provided that were a basis for
the rate, and thet such change renders
the application of the index unjust and
unreasonable.

Thus, the proposed regulations would
limit rate challenges by shippers under
the indexing system to those
circumstances which C
determined would be appropriate for
challenges to rates legislatively deemed
just and reasonable under the Act of
1992. This result strikes a fair and
reasonable balance between the interests
of shippers and the policy goal of
sUeamEmng and expediting the
ratemaking process.

An exceptxon to these limitations
against challenges is provided in the
proposed regulations for those rates in
existence on the effective date of the
new regulations which have neither
been deemed just and reasonable by the
Act of 1992, nor determined to be. just
and reasonable by a Commission order.
Such rates would be subject to
complaints under section 13(1) of the
ICA as traditionally interpreted.
Howsver, when such a rate is proposed
to be changed under, and in compliance
with, the indexing methodology, a
protest against the change would be
subject to the Act of 1992 standard set
forth above.

Finally, the restrictions described in
this part of the proposed regulations
apply only to cost-of-service challenges
to rates, and would not apply to
challenges alleging other specific

violations of the ICA or the
Commission’s regulations, such as
undue discrimination or preference; nor
would they apply to non-rate matters.

_ C. Cost-of-Service Methodology

Under the Commission's proposal, an
alternative to the ge gl nerally applicable
indexing methodology is a cost-of-
service presentation constructed in
accordance with Opinion No. 154-B
and subsequent related opinions.4® This
is intended to be a rarely used exception
to the indexing methodology; this
alternative is to be used only when there
are extraordinary circumstances under
which the application of the index
would fail to result in a just and
reasanable rate within the meaning of
the Interstate Commerce Act. By
“‘extraordinary circumstances” the
Commissien means substantial,
unforeseen, and uncontrollable
increases ingcost. The cost-of-service .
alternative is proposed to be only a
temporary departure from the irdexing
methodelogy; subsequent changes to-a
rate established under the cost-of-
service alternative would be governed
by the index.

The Commission's rationale for
proposing that the extraordina:g;
circumstances standard would’
interpreted strictly is based upon two
primary considerations. First,
extraordinery circumstances must not
be used as 8 means to compensate for
inefficiency and thereby undercut the
incentives intended to be provided by
the generally applicable indexing
policy. Second, extraordinary
circumstanees should not be inveked for
expenses that are generally expected to
be recovered under the indexing
method. In particularly, extracrdinary
circumstances do not include increases
in fuel and power costs, increases in
insurance costs, and industry-wide
expenses mandated by enviranmental
and safety regulations. Such expenses
are generally expected to be recovered
by the general inflation index. .
Furthermore, extraordinary
circumstances do not include the cost of
pipe and other capital equipment
incurred during normal replacement or
throughput expansion. Revenues for
such investments are generally expected
to be recovered by the application of
indexing to the entire base rate, not
merely to some opesating and

maintenence compenent of such rate.

rrr——— J

48 Sea Williama. Pipe Line Company, 31 FERC
161,377 (1986} (Opinion No. 1534-B); Opinion No.
154-C, 33 FERC 161,327 (1985). See also ARCO
Pipa Line. y. 52 FERC 161,055 (19980)
(Opinion Na. 351} Opinioa No. 351-A, 54 FERG
161,398 (1990).
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The Opinion No. 154-B cost-of-
service methodology employs
traditional cost-of-service rate making
procedures based on a trended original
cost (TOC) rate base. The Opinion No.
154-B methodology was adopted to
replace the valuation methodology
}meviously used by the ICC. To provide
or minimum disruption to the industry
in the initial switch from the valuation
methodology to the Opinion No. 154-B
methodology, the Commission allowed
pipelines in existence prior to January 1,
1984 to adopt a starting or transition
rate base based upon the previously
‘used valuation rate base.4®

Appendix A is an example of the
basic information the Commission
would require from pipelines filing for.
rate changes based on the Opinion No.
154-B methodology. At the time a
pipeline files for rates based on the
Opinion No. 154-B methodology,
information must be provided for each
year since 1983 {to the extent it has not
been previously filed) up to the current
year. This information is necessary for
the Commission Staff, as well as other
interested parties, to ascertain the basis
for the proposed rates.

V. Procedures for Streamlining
Commission Action on Rates

Section 1802 of the Act of 1992
requires the Commission to consider -
certain specific procedural issues in a
rule to streamline its procedures relating
to oil pipeline rates. Accordingly,
certain new
the treatment of protests and complaints
that will expedite consideration of rates

by reducing the frequency and the scope

of adjudicatory proceedings. These new
rfcedurgs are discussed in section A
ow,

The new procedures will be
incorporated into the Commission’s
existing practices and procedures for
administering oil pipeline tariffs and
resolving challenges to thase tariffs. The
existing practices are codified in part
385 (*'Rules of Practice and Procedure”)
of the Commission’s regulations, and
govern the filing of tariffs, protests, and
complaints; service upon parties; time
periods for responding to pleadings; and
other details of uncontested and
contested proceedings.

The Commission also proposes
substantial revisions to the existing
regulations on tariffs, which were
inherited from the ICC, in order to

49 Pipelines which were not in existence prior to
December 31, 1883, or which were not previously .
relying om the valuation rete base to determine rate
levels should also use the TOC method deseribed
above. Thess pipelines will not employ the starting
or transition rate base. Rether, a new pipeline
would simply start with its original cost.

proceduzes are proposed for -

eliminate archaic and unnecessary

- language,

A. New Procedures

Congress clearly intends for the
Commission to expedite its handling of
oil pipeline rate filings. Section 1802(b})
of tﬁe Act of 1992 specifies certain
matters for promulgation of new

regulations by the Commission in order _

to define more sharply, and narrow, the
issues when administrative adjudication
is necessary. Accordingly, and in
compliance with the explicit direction
of section 1802(a) to consider certain
specific procedural reforms, the
Commission sroposes to adopt new
regulations addressing those reforms as
explained below.

1. Identification of Information to
Accompany a Tariff Filing

The Commission proposes to include
in its new regulations particular
guidance on the kinds of information
pipelines must file with proposed rate
changes, depending upon the
methodology the pipsline utilizes for
establishing its rates. This proposed
guidance was explained above in the
discussion of the procedures for
implementing the rate methodologies.

2. Availability to the Public of Staff
Analysis of Tariff Filings

No new regulation on public access to

staff analysis of tariff filings is proposed.

First, in those instances when no protest
or complaint is lodged against « tariff
there would seem to be no need for
making staff analysis available. Second,
in those instances when a protest or
complaint is lodged but is dismissed by
the Commission based upon the
pipeline’s response and without further
investigation, the reasons for such
dismissal would be set forth in the
dismissal order. The Commission
belisves this would be sufficient to meet
any public need or right to know of the
basis for the Commission action.
Finally, when an oil pipeline tariff is
subject to investigatory proceedings or
has been set for hearing, the usual rules
of discavery found in § 385.401, et seq.,
of the Commission's regulations would

_ apply. The Commission believes these

rules are adequate to ensure that
interested parties have access to the
information they require to make their
respective cases before the Commission.

3. Standing of Parties to File Protests

Standing to file a protest under
section 15(7) of the ICA is proposed to
be limited to parties that possessa
direct economic stake in the pipeline
rate or practice in question. This means
that the actual or potential customers of

the pipeline would have standing to file
protests. The proposed regulations
would require that such parties submit
a verified statement showing that the
routes they have shipped over, have
attempted to ship over, or plan to ship

*_over are covered by the rates or

practices they challenge.

Whether customners of customers of
pipelines should be deemed to have an
interest in pipeline rates or practices
sufficient to confer standing is an open
question. Pipsline charges for
transportation constitute only a small
percentage of the downstream price of
petroleum products.3° It would seem
that direct customers of pipelines have
a much larger stake in pipeline rates and
practices. Should the Commission
therefore rely solely upon shtiers to
bring claims alleging potentia
violations of the ICA? A factor that
weighs against limiting standing to
shippers is that many of them are
affiliated with the pipelines they utilize
for transportation of their products and
thus may have reasons not to bring
potentially meritorious claims. The
Commission would therefore propose to
confer standing upon a customer of a
pipeline customer if it can demonstrate
that its economic stake in the issue
sought to be raised is “‘substantial” and
no other party can adequately represent
it.

The Commission would confer
standing upon compstitors of pipelines
only for the limited purpose of aYleging
that a pipeline is engaging in unfair or
anti-competitive practices that would
violate the ICA. Thus, a competitor,
without more, would not have standing
to protest rate filings. Although the
Commission is not charged with the
responsibility, or the autharity, to
enforce the antitrust laws, its obligation
under the ICA to ensure that pipeline
rates and practices are just and
reasonable gives it an interest in the
competitive behavior of pipelines.3!
This interest would be particularly
compelling in those markets where the
pipeline is permitted to establish rates
without prior regulatory restraints
because the Commission has
determined that the pipeline does not
possess markat power. A pipeline which
engaged in anti-competitive practices in
such circumstances would be
undercutting the justification for market

" rate treatment. The Commission would

80The average pipsline tariff rate in 1991 was
59.1 cents per barrel, and in 1990, it was 82.8 cents
per barrel. FERC Form 8. By contrast, the current
price of a barrel of gasoline is about 40 dollars.

51 Ses American Trucking Asen., Inc. v. United
States, 642 F.2d 918, 922 (5th Cir. 1961} (the ICA
expresses a “generel policy in favor of

competition.”)

[Py
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obviously have a strong interest in
having such activity brought to its
attention. Thus, the proposed new
regulations would grant standing to
shippers, potential shippers or
competitors of pipelines who allege that
the pipeline is engaging in anti-
competitive practices, including but not
limited to allegations of predatory
pricing.

4. Level of Specificity for Protests and
Complaints

This issue has been addressed above,
in the discussion of the kinds of claims

the Commission would consider on the

merits under the alternative rate
methodologies.

5. Guidelines for Commission Action on
the Portion of the Tariff or Rate Filing
Subject to Protest or Complaint

If a rate change is filed and no protest
from third parties is received, the
Commission proposes, with one
exception, that such rates take effect
without suspension. The exception is &
filing which proposes to change a rate
that is itself subject to a refund
obligation—such a filing may be
suspended by the Commission in the
absence of a protest.52

The Commission proposes that rates
which are protested will be subject to
suspension. Suspension will normally
be of the minimum time allowed by law.
Should the Commission decide, after
revww. that the protest is not valid, the

ipeline would be relieved of any
d obligation as to such rate from
the date the rate was collected.

The Commission would confine its
investigations, and remedial actions {if
* any) to the disputed rate or practice, and
no others. Protests and complaints
raising certain specific issues (the
proposed regulations require specificity
in protests and complaints) should not
be the basis for triggering a systemwide
inquiry or going into other specific
issues not raised. Limiting the scope of
investigatory proceedings in this
manner seems essential to achieving the
Congress’ objectives of increasing the
efficiency and economy of the
Commission’s regulations of oil
pipelines.

Thus, a proceeding on the issue of
whether a given pipeline exercises
market power in a market would be
limited to evidence relevant to that
issue. This would preclude, for
example, the introduction or
consideration of evidence related to the
pipeline’s cost of service.

52 Authority to suspend rate filings, whether
protested or not, would lie exclusively with the
Commission under the proposed regulations.

. would be dismisse

There will be room for interpretation
of this proposed restraint on the scope
of proceedings. Relevancy is often
subject to debate. Under the
Commission’s proposal, it would be the
task of the presiding judge to make the
proper rulings to ensure that
proceedings remain focused on the
issues raised.

6. Opportunity for Pipeline to Respond
to Protest or Complaint

Protests to a rate filing must be ﬁled
no later than ten days after such filing.
The pipeline would be permitted to
respond to any 1pmtest within five days
of the date of filing of the protest, and
to any complaint within 30 days (as
currently provided in § 385.213 of the
Commission’s rules). This proposal
contemplates that the Commission
would examine the pipeline’s response
to a protest or complaint to make a
determination as to whether to
commence a formal investigation of the
tariff. If the Commission were to
determine that formal investigation is
not warranted, the protest or complaint

g If the Commission
were to determine that a formal
investigation is warranted, then the
matter would proceed to the next stage
(ADR procedures, see discussion
below). The determination of whether to
initiate a formal investigation of a tariff
filing will be made within the 30-day
statutory notice period.

7. Complaints Against “Grandfathered”
Rates -

. The Act of 1992 provides that
complaints against otherwise
grandfathered rates may be filed under
certain circumstances: A substantial
change has occurred since enactment in
either the economic circumstances or
the nature of the services which were a
basis for the rate; the complainant was
contractually barred from challenging
the rate prior to enactment; or the rate
was unduly discriminatory or
preferential.s3

The Commission will not enumerate
in advance the specific factual
allegations that would cause it to -
entertain a complaint against rates
statutorily deemed to be just and
reasonable. The Commission would
apply the proposed regulations on
standing to any complaints filed against
such rates, Thus, the Commission
would not investigate grandfathered
existing rates unless a complaint
meeting one of the statutory
exceptions 3¢ were filed by a person

83 Sec. 1803 (b) and (c) of the Act of 1992, 42
U.S.C. 7172 note (1988).
84 1d,

with a direct economic interest in those
rates, i.e., a shipper, or would-be
shipper, or a person that meets one of
the other tests for standing,

8. Elimination of Staff-Initiated
Investigations

Section 1802(b) requires the
Commission to propose a regulation
defining the specific circumstances
under which staff may initiate a
“protest” (i.e., an investigation). Section
375.306(a) of the current regulations
authorizes the Oil Pipeline Board
(Board) to exercise the Commission’s
power under section 15(7) of the ICA to
institute investigations of proposed

- tariff changes. This authority includes

suspending a tariff filing on the Board’s
own motion.5%

The Commission proposes to
eliminate the Board and instead reserve
to itself the authority to suspend tariffs,
while delegating to Staff Office Directors
certain ofet%\e other duties currently
delegated to the Board.3® Some duties
currently delegated to the Board would
not be applicable under the proposed
regulations. For example, the granting of
special permission to place tariffs in
effect on less than 30 days notice and
“Fourth Section” waivers—i.e., from the
provisions of section 4 of the ICA which
would allow a pipeline to charge a
greater amount for a shorter distance
over the same line or route in the same
direction, or to charge any greater
compensation as a throu(gh rate than the
aggregate of the intermediate rates—will
be grantéd automatically under
proposed § 341.14 and § 341.15. Rates
for depreciation will be considered only

8% The Board was initially established at the
Commission pursuant to section 17(2) of the ICA.
Under section 17(2) the Commission has the
authority to rescind its delegation to the Board at
any time. While section 17(2) does not specifically
provide for delegation to Office Directars, it does
not bar such delegation, particularly in light of the
specific language of sections 401(g) and 402(b) of
the DOE Organization Act, which gives the
Commission the power to delegate and which
transferred the functions and authority related to oil
pipeline regulation from the ICC to the
Commission. .

86 The Commission would authorize the Chief
Accountant or the Chief Accountant’s designee to
pass upon applications to increase the size, add to
or combine property units of oil pipeline
companies, and sign all correspondence on
of the Commission relating to Annual Report No.
6. The Director of the Office of Pipeline and
Producer Regulation or the Director’s designee
would be delegated authority to grant or deny
petitions for waiver of annual charges; accept any
uncontested item which has been filed consistent
with Commission regulations and rolicy. reject any
filing which patently fails to comp!
apphcable statutory requirements and with all

é)licable Commission rules, regulationis and

ers for which a waiver has not been granted; and
refer any matter to the Commission which the
Director believes should be acted upon by the
Commission.
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in individual cost-of-service
proceedings. Staff would have ne
independent authority to initiate
investigations.

B. Revisions to Existing Procedures
1. Tariff Filing Requirements

The Commission has never
significantly altered the tariff -
regulations it inherited from the ICC.%7
Some of these regulations have
remained essentially unchanged for aver
60 years.?® The Commission proposes to
revise the regulations contained in parts
341 through 345, 347, 352, 360 and 361
of title 18 of the Code of Federal
Regulations. The Commission further
proposes to makse these revised
regulations effective 30 days after
issuance and publication of the final
rule in the Federal Register.5?

The recommended changes to the
existing filing requirements should
significantly reduce the burden of the
preparation and filing of oil pipeline
tariffs. In particular: .

o Separate special permission :
applications would ne longer be filed;
rather, the request would be made
concurrently with the tariff filing. The
special permission would be deemed to
be granted unless specifically denied
within 30 days of the date of the tariff
filing,

» Current regulations prohibit the
withdrawal of pending tariffs. The
revised regulations would permit
pending tariff filings to be withdrawn
prior to their proposed effective date.

¢ Format requirements would be
revised and simplified to account for
technological atglences.

¢ The requirements to file
concurrencss and powers of attorney
with the Commission would be
eliminated.

¢ Requirements related to oil pipeline
valuations would be eliminated in their
entirety.

' Fina},ly. the Commission proposes to
require a full 30 days’ notice for newly-
constructed-pipeline rate filings.

2. Revised Accounting Requirements

The Commission does not propose at
this time to modify the regulations
relating to the Uniform System of

57 The ICC's regulations were transferred from 49
CFR (containiag ICC regulations) to 18 CFR
(containing FERC regulations) by a 1984
rul . Sea ons Preambles 1962-85,
FERC Stats. and Regs. 930,552 (1964).

81n 1928, the ICC issued "Tariff Circular No.
20,” which contained many of the filing provisions
still extant in the regulstions addpted by the FERC.

89 Other changes, however, would be
incorporated into the revised filing requirements
effective with the implementation of the revised
rate msthodologies.

Accounts, with the exception of a minor
technicel change discussed below.
These regulations, to the extent
modification is needed, can best be
revised following issuance of a final rule
on pipeline rates. After issuance of a
fina} rule, the need for any changes in
the accounting regulations can better be
evalusted. -

The Oil Pipeline Board has been
regularly granting pipelines waiver of
the requirements of Instruction 3-2,
relating to the minimum amount for
capitalization of property acquisitions.
Staff recommended that the
Commission increase the minimum
amount from $500 to $2,500. The
Commission proposes that this technical

- amendment be made effective 30 days

after issuance and publication of the
final rule in the Federal Register.

C. Alternative Dispute Resolution

Furthser evidencing Congress’ goal to
reduce the time and expense assaciated
with the regulation of oil pipeline rates,
section 1802(e) of the Act of 1992
requires that the Commission, to the
maximum extent practicable, establish

. alternative dispute resolution (ADR)

procedures, including “required
negotiations and voluntary arbitration,”
for use early in a contested rate
proceeding.®® Any rates derived from
implementation of ADR must be
considered on an “expedited basis."” 61

The Administrative Dispute .
Resolution Act of 1990 (“ADRA"’) 62
amends the Administrative Procedure
Act9? by adding a new subchapter to
provide explicit statutory authorization
allowing federal agencies to use ADR
techniques.in lieu of litigation to resolve
a dispute in the agency's administrative
programs when all the participants to
the dispute voluntarily agree to its use.
ADR methods include the use of a
neutral, an individual who functions to
aid the participants in resolving the
controversy. The ADRA provides that
ADR methods may include, but are not
limited to, settlemsent negotiations,
conciliation, facilitation, mediation,
factfinding, minitrials, and arbitration,
or any combination of these, as
described below:

Conciliation is an informal process in
which the third party tries to bring the
parties to agreement by lowering
tensions, improving communications,
interpreting issues, providing technical
assistance, exploring potential solutions
and bringing about a negotiated

89 Section 1802{e).
¢ W Id.
25 U.S.C. 57183, as amesnded by Public Law
102-354, 106 Stat. 844 (August 28, 1992).
835 U.S.C. 551557 {1988).

settlement, either informally or, in a
subsequent step, through formal
mediation. Conciliation is frequently
used in volatile conflicts and in
disputes which the parties are unable,
unwilling or unprepared to come to the
table to negotiate their differences.84

Facilitation is a collaborative process
used to help a group of individuals or
parties with divergent views reach a
goa! or complete a task to the mutual
satisfaction of the participants. The
facilitator functions as a neutral process
expert and avoids making substantive
contributions. The facilitator's task is to
help bring the parties to consensus on
a number of complex issues.83 ‘

Mediation is a structured process in
which the mediator assists the
disputants to reach a negotiated
settlement of their differences.
Mediation is usually a voluntary process
that results in a signed agreement which
defines the future behavior of the
parties. The mediator uses a variety of
skills and techniques to help the parties
reach a settlement but is not empowered
to render a decision.®®

Factfinding is a process used from
time to time primarily in public sector
collective bargaining. The Fact Finder,
drawing on both information provided
by the parties and additional research,
recommends a resalution of each
outstanding issue. It is typically
nonbinding and paves the way for
further negotiations and mediatien.8?

The minitrial is a privately-developed
method of helping to bring about a
negotiated settlement in lieu of
corporate litigation. A typical minitrial
might entail a period of limited ‘
discovery after which attorneys present
their best case before managers with the
authority to settle and a neutral advisor
who may be a retired judge or other
lawyer. The managers then enter
settlement negotiations. They may call
on the neutral advisor if they wish to
obtain an opinion on how a court might
decide the matter.®® The neutral may
also be called upon to mediate the
dispute. :

rbitration is a relatively formal

process in which parties jointly select .
the decisionmaker to whom they turn
over the decisionmaking, The arbitrator,
after hearing each side, issues a decision
following the procedures agreed to in
advance. The ADRA provides for a
binding arbitration with limitations that

%4 Administrative Conference of the U.S.,
Sourcebook: Federal Agency Use of Altemnative
Means of Dispute Resolutien (Office of the
Chairman, 1987) (Sourcebook) at 44.

#3]d. at 45.

es Id.

o7 1d.

o8 fd,
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protect the agency’s statutory authority.
The ADRA's arbitration provision is
separately described and fully discussed
pelow.

1t is the policy of the Commission to
conclude its administrative proceedings
as fairly, effectively, efficiently, and
expeditiously as possible. To that end,
the Commission has long had in place
flexible settlement regulations that
encourage and promote the use of
settlement negotiations and other means
to resolve disputes. The Commission
now has the opportunity to further
develop and refine its policies fo.
achieve less costly, less contentious,
and more timely decisions in its oil
pipeline rate proceedings. Under the
existing framework for the review and
determination of its proceedings, the
Commission intends to foster the ,
effective and sound use of innovative
ADR Yrocedures pursuant to the
guidelines established in the ADRA.

Consistent with the Congressional
mandate contained in both the Act of
1992 and the ADRA, the Commission
encourages participants in its oil
pipeline proceedings to consider the use
of ADR procedures to assist them in
resolving any differences among them.
ADR techniques are informal
procedures based on the informed
consent of all the participants.
Flexibility is the mainstay of ADR.
1. Required Negatiation

The Act of 1992 provides that the
Commission shall include “required
negotiations’ in its ADR procedures. In
this connection, with respect to all
pipeline rates which are suspended, the
Commission proposes to send all
protested oil pipeline rate filings to a
settlement judge for consideration of
appropriate disposition of the protest
and final action to be taken on the rate
filing at the time the Commission issues
a suspension order. The settlement
judge would be required to convene a
conference of all interested parties
within a short period of time. Parties to
the proceeding would be required to
participate in the resolution of these
issues. The settlement judge would, as
necessary and appropriate, and as may
be guided by Commission requirements
in the individual proceedings, submit
status reports on whether settlement
efforts should continue or whether
formal hearing procedures should
commence. The Commission would, in
appropriate cases, provide time limits
on the settlement judge.

2. Arbitration

The ADRA establishes procedu}es for
binding arbitration proceedings. To the
extent participants wish to use a

different arbitration procedure, they
should feel free to propose one.

a. Applicability to commission
proceedings. Section 1802(e) of the Act
of 1992 requires the Commission to
provide voluntary arbitration
procedures for rate matters involving oil
pipelines. The Commission believes that
the form of binding arbitration provided
in the ADRA should be among those
ADR techniques available to
participants.

b. Authorization. Participants may at
any time submit a proposal to use
binding arbitration to resolve all or part
of any oil pipeline rate matter in
controversy before the Commission. A
proposal to use binding arbitration
would follow the procedures to be
developed consistent with the ADRA
and the Commission's responsibilities
under the Act of 1992, The proposal
would be submitted in writing. To
ensure that the use of arbitration is truly
voluntary on all sides, the Commission

* would not require any person to consent

to an arbitration proposal as a condition
of receiving a contract or benefit.
Similarly, no company regulated by the
Commission may impose such a
condition. Further, an arbitration
proposal would be required to have the
express consent of all interested parties.

y agreement to arbitrate would be
enforceable under the Arbitration Act.®®
The Senate Report accompanying the
ADRA states that the purpose of section
589 of the ADRA is to coordinate and
clarify the relationship between the
ADRA and the existing Arbitration Act,
and stresses that the existing Arbitration
Act applies to enforcement of arbitration
agreements reached pursuant to the
ADRA.70 .

c. Arbitrator. Participants in an
arbitration proceeding would be entitled
to select the arbitrator. The particular
procedure to be used in selecting an
arbitrator is not provided; however, the
arbitrator is required to meet the ,
requirements of a neutral. An arbitrator,
like a neutral as described in proposed
§ 342.9(e), may be a permanent or
temporary officer or employee of the
Federal Government (including an
administrative law judge), or any other

¢2g U.S.C. 1 (1982). Section 4 of the Arbitration
Act provides that:

*[a] party aggrieved by the alleged failure,
neglect, or refusal of another to arbitrate under a
written ent for arbitration may petition any
United States district court which, save for such
agreement, would have jurisdiction under title 28,
in a civil action or in admiralty of the subject matter
of a suit arising out of the controversy between the
parties, for an order directing that such arbitration
proceed in the manner provided for in such

ant”

708, Rep. No. 543, 101st Cong., 2d Sess. at 13,

(1990). .

individual acceptable to the
participants. The arbitrator must have
no official, financial or personal conflict
of interest with respect to the issuses in
controversy, unless the participants
waive this restriction. Tge arbitrator’s
duties would include conducting
hearings, administering oaths, issuing
subpoenas to compel attendance of
witnesses and production of evidence at
hearing. The arbitrator would be
expressly authorized to make decisions
on rate matters subject to arbitration. As
the Senate Report to the ADRA explains:

This section is intended to provide
arbitrators with the appropriate authority and
flexibility to conduct arbitral proceedings in
an informal and efficient manner and to keep
the arbitral proceedings from becoming, in
essence, full-blown litigation proceedings.
An arbitrator should not use the authority
granted in this section to indulge in or permit
excessive discovery. Instead, the arbitrator
should make appropriate use of the authority
provided in this section to gather the
necessary materials and information to
conduct a fair, effective and expediticus
inquiry. -

The section also limits arbitrators to the

- subpoena authority granted by the

Arbitration Act and to the agency sponsoring
the arbitral proceeding. This language is
intended to ensure that the same practices
and body of law apply to all arbitrations of
disputes with federal agencies, whether
initiated under the ADR subchapter in Title
5 or the Arbitration Act in Title 9. It is also
intended to ensure that federal agencies do
not gain, as a consequence of this Act, any
subpoena powers that they do not already
possess.”?

d. Rules of conduct. The Commission
proposes to incorporate into its rules the
provisions in section 589 of the ADRA
that establish basic rules for the conduct
of binding arbitration proceedings,
including hearing. The arbitrator would
set the time and place for the hearing
and notify the participants. A record
would be prepared, if desired, and
evidence presented. The hearing would
be conducted expeditiously and
informally. The arbitrator could exclude
evidence that is irrelevant, immaterial,
unduly repetitious or privileged.
According to the Senate Report to the
ADRA, this common arbitral standard
ensures informal and expeditious
proceedings.” Ex parte
communications would be prohibited,
allowing the arbitrator to impose
sanctions for a violation of this
prohibition, The arbitrator would be
required to issue an award within 30
days of the close of the hearing, unless
the participants and arbitrator agree

- otherwise.

.
731d.
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e. Arbitration awards. The ADRA
provides standards for the issuance and
appeal of arbitral awards. The
Commission proposes to adopt those
standards. The award should be in
writing and include a brief, informal
discussion of the factual and legal basis
for the award. The prevailing :
participants should file the award with
the Commission and serve all

articipants. The award would become

nal 30 days after it is served on all
participants; however, the Commission,
- upon motion or otherwise, could extend
this period for and additional 30-day
period upon notice of the extension to
all participants.

A final award would be binding on
the participants and may be enforced
under the provisions of the Arbitration
Act, as amended by the ADRA, Under
the ADRA, a non-party will be able to
seek to have an award vacated by courts.
The ADRA amended section 10 of the
Arbitration Act to provide that a person
who was not a party to an arbitration
proceeding may obtain judicial review
of the award upon a showing that the
appealing person has been adversely

octed or aggrieved. In addition, that
person must demonstrate, pursuant to
the amended Arbitration Act, that the
use of arbitration or the award is clearly
inconsistent with the six factors in the
ADRA that govern the determination to
use ADR in a proceeding.

[. Vacating an award. As provided in
the ADRA, the Commission would
establish procedures for the
Commission to vacate an award. Any
person could request, within 10 days of
the filing of an award, that the
Commission vacate the award and
require that person to provide notice of
the request to all participants.
Responses to such a request must be
filed within 10 days after the request is
filed. The Commission, upon request or
otherwise, would be able to vacate an
arbitration award before the award
becomes final. To do so, it must issue
a written order to that effect.

The Commission's review of an
arbitration award would be based on the
statutory standard that applied to the
issues resolved, and depends, therefore,
on the type of issues involved. The
Commission would adopt the ADRA’s
provision that the award need only
discuss informally the factual and legal
bases for the award. If the participants
wish to require that an award include
formal findings of fact and conclusions
of law, they may do so by adopting a
different standard.

If the Commission vacates an
arbitration award, a party to the
arbitration proceeding would be able to
petition the Commission for an award of

the attorney fees and expenses incurred
in connection with the arbitration
proceeding. The Commission could
award the petitioning party those fees
and expenses that would not have been
incurred in the absence of the
arbitration proceeding, unless the
Commission finds that special
circumstances make the award unjust.

A decision by the Commission to
vacate an arbitration award would not
be subject to judicial review. Moreover,
such a decision would not be subject to
rehearing. In this case, rehearing would
not be provided because the
Commission itself would be acting on
the request to vacate so there is no
occasion to be reviewing staff action.
V1. Environmental Analysis

The Commission is not preparing an
environmental assessment or
environmental impact statement in this
proceeding because the proposed rules
and amendments do not affect the-
construction or operation of facilities
and deal only with rate filing
requirements. They therefore have no
significant effect on the human
environment.

VII. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act73
generally requires the Commissjon to
describe the impact that a proposed rule
would have on small entities or to
certify that the rule will not have a
significant economic impact on a
substantial number of small entities. An
analysis is not required if a proposed
rule will not have such an impact.”#

Pursuant to section 605(b), the
Commission certifies that the proposed
rules and amendments, if promulgated,
will not have a significant impact on a
substantial number of small entities.

VIII. Comment Procedures

Copies of this notice of proposed
rulemaking can be obtained from the
Office of Public Information, room 3104,
941 North Capitol Street NE.,
Washington, DC 20426, Any person
desiring to file comments should submit
an original and fourteen (14) copies of
such comments to the Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426 not later than 30 days after the
date of publication in the Federal
Register.

The full text of this notice of proposed
rulemaking also is available through the
Commission Issuance Posting System
(CIPS), an electronic bulletin board

735 U.5.C. 801-612.
745 U.S.C. 605(b).

service, which provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, communications software
should be set to use 300, 1200, or 2400
bps, full duplex, no parity, 8 data bits,
and 1 stop bit. CIPS can also be accessed
at 9600 bps by dialing (202) 208-1781.
The full text of this notice will be
available on CIPS for 30 days from the
date of issuance. The complete text on
diskette in WordPerfect format may also
be purchased from the Commission’s
copy contractor, La Dorn Systems
Corporation, also located in room 3104,
941 North Capitol Street NE.,
Washington, DC 20426.

As stated previously, the Commission
intends to proceed with both the
ratemaking and the filing procedures
parts of this rulemaking simultansously.
The Commission therefore intends to
complete the deliberative process in this
docket, and issue a final rule, no later
than October 24, 1993, the deadline
established by Congress for issuance of
the rule on ratemaking methodology.

IX. Information Collection
Requirements

Office of Management and Budget
(OMB) regulations require OMB to
approve certain information collection
requirements imposed by agency
rules.”> While these proposed rules and
amendments contain no new
information collection requirements we
expect the proposed rule will revise and
reduce the reporting requirements under
existing FERC-550, Oil Pipeline Rates:
Tariff Filings (1802-0089).

The Commission uses the data
collected under FERC~550 to investigate
the rates charged by oil pipeline
companies subject to its jurisdiction,
determine the reasonableness of rates,
and prescribe just and reasonable rates.

Because of tlle proposed revisions and
expected reduction in public reporting
burden under FERC-550, the
Commission is submitting a copy of the
proposed rule to OMB for its review and
approval. Interested persons may obtain
information on these reporting
requirements by contacting the Federal
Energy Regulatory Commission, 941
North Capitol Street NE., Washington,
DC 20426 (Attention: Michasl Miller,
Information Policy and Standards
Branch, (202) 208-1415, FAX (202) 208~
2425; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget) (Attention:
Desk Officer for Federal Energy

785 CFR 1320.13.
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Regulatory Commission), Washington,
DC 20503.

List of Subjects
18 CFR Part 341

Maritime carriers, Pipelines,
Reporting and recardkeeping
requirements.

18 CFR Parts 342, 343, 344, 345, 347,
360 and 361

Pipelines, Reporting and
recordkeeping requirements.

18 CFR Part 352

Pipetines, Reporting and
recordkeeping requirements, Uniform
System of Accounts.

18 CFR Part 375

Authority delegations {Government
agencies), Seals and insignia, Sunshine
Act.

In consideration of the foregoing, the
Commission gives notice of its proposal
to amend, remove or revise parts 341,
342, 343, 344, 345, 347, 352, 360, 361
and 375, chapter 1, title 18, Codse of
Federa! Regulations, as set forth below.
By direction of the Commission.
Linwood A, Watson, Jr.,

Acting Secretary.

The following amendments are
proposed to be effective 30 days after
publication of the final rule in the
Federal Register.

1. Part 341 is revised to read as
follows:

PART 341-0IL PIPELINE TARIFFS:
OIL PIPELINE COMPANIES SUBJECT
TO SECTION 6 OF THE INTERSTATE
COMMERCE ACT AND CARRIERS
JOINTLY THEREWITH

Sec.

341.0
3411
341.2

Application; definitions.

Moeans of filing,

Filing requirements.

341.3 Form of tariff.

341.4 Filing requirememts for amendments
to tariffs.

341.5 Cancellation of tariffs and rates.

3418 Adoption rule.

341.7 Concurrences.

341.8 Terminal and other services.

341.9 Index of tariffs.

341.10 1Intermediate application of rates,

341.11 Rejection of tariffs and other filed
materials.

341.12 Informal submissions.

341.13 Withdrawal of proposed tariff

lications.

341.14 Special permission.

341.15 Long or short haul or aggregate of
intermediats rates.

Authority: 42 U.S.C. 7101-7352; 49 US.C.
1-27.

§341.0 Appliication; definitiens.

(a) General application. (1) Tariffs are
for the information and use of the
general public. Each carrier must
publish, post, and file tariffs which
contain in clear, con;pleta. and specific
form ell the rules and regulations
governing the rates and charges for
services performed in accordance with
the tariff. Tariffs will be published in a
manner that ensures the teriffs are
readable and that their terms and
conditions are easy to understand and
apply. The Commission reserves the
rig?n to reject any tariff publication or
other document that is not in
compliance with the law, or to require
modification, correction, or reissuance.

{2) This part contains regulations
issued by the Federal Energy Regulatory
Commission under authority of the
Interstate Commerce Act {ICA) to govern
the construction and filing of teriffs of
oil pipeline companies filing under the
ICA. These regulations are in
conformance with Title XVIII of the
Energy Policy Act of 1992,

(3) Al tarilfs filed on or after [insert
30 days after date of publication of the
final rule in the Federal Register] must
conform to the rules of this part. Tariffs
which are on file as of {insert 30 days
after date of publication of the finel rule
in the Federal Register] will not have to
be reissued solely to conform to this

paa) Each common carrier ofl pipeline
must post and maintain a complete and
current set of all proposed, current, and
suspended tariffs which it has issued or
to which it is a party, together with an
index. The carrier must identify in its
posted tariff files any tariff publication
under suspension and investigation.
Each carrier must afford inquirers an
opportunity to examine its tariffs and
must provide a system of supervision
that will insure the continued
maintenance of the tariff files in a
proper and readily accessible form.

(b) Definitions. (1) Local rate. The
term “local rate” means a rate for
service over the lines or routes of only
one carrier. -

(2) Local tariffs. *Local tariffs"” are
those which contain local only rates.

(3) Joint rate. The term “joint rate™

* means a rate that applies for service

over the lines or routes of two or mare
carriers made by an agreement between
the carriers, effected by a concurrence or
power of attorney.

(4) Joint tariffs. *'Joint tariffs” are
those which contain only joint rates.

(5) Through rates. The term “through
rate” means the total rate from point of
origin to destination. It may be a local
rate, & joint rate, or a combination of
separately established rates.

(6) Posting. The term ‘‘post” or
"poctini" means making a copy of an
oil pipeline company’s tariff available
during regular business hours for public
inspection in a convenient form and
place at the oil pipsline company's

cipal office and offices where
usiness is conducted with affected

shippers.

(7fr’mpom‘onal rates. The term
“proportional rates” means rates
published to apply only to traffic having
a prior transportation movement, a
mth nt transportation movement, or

. both.

{8) Rule. The term “‘rule’’ means any
regulation, term, or condition of service
which applies to any rate or service
provided by the pi%oline under its
common carrier obligation.

(9) Subscriber. The term *subscriber™
means a party who voluntarily or upon
reasonable request is furnished at least
one copy of a particular tariff
publication (including reissues) by the
publishing carrier er agent. The term
does not pertain to requests for a copy
of a tariff without a request for future
amendments thereto.

(10) Tariff publication. *Tariff
publication” includes all parts of a filed
tariff or tariff supplement.

§341.1 Means of filing.

Filings must be made with the
Secretary of the Commission at 825
North Capitol Street, NE., Washington,
DC 20426, Filings made by mail must be
addressed to the ‘'Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426," with the envelope clearly
marked as containing *‘QOil Pipeline
Tariffs.”

§341.2 Filing requirements.

All tariff publications must be filed
with the Commission and must comply
with the following requirements:

(a) Number of corr’es. {1) Three copies
of each tariff, supplement, and letter of
transmittal together with eny required
justification, must be filed with the
Commission.

{2) The carrier must provide each
shipper or subscriber a copy of the tariff
publication as well as any tariff
justification, submitted by first-class
mail, or by other means of transmission
agreed upon in writing, at the same time
it is sent to the Commissian for filing.

(b) Netice period. All tariffs, or
supplements to tariffs (except for
adoption notices, adoption
supplements, and tariff indexes, filed
under §§ 341.6 and 341.9), must be filed
with the Commission and posted net
less than thirty (30) days nor more than
sixty (60) days priar to the proposed
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effective date, unless a different notice
period is authorized by the Commission.

(c) Transmittal letter. (1) Letters of
transmittal must contain a statement
describing the filing that is being
submitted and fully explain any changes
to the pipeline’s rates, rules, terms or
conditions of service. In addition, the
transmittal letter must state if a waiver
is being requested, and specify the rule,
policy or order requested to be waived.
The carrier must also identify the
tariff(s) or supplement number(s) and
the proposed effective date of the tariff
publication.

(2) Letters of transmittal must also
contain the following certification:

1 hereby certify that I have on or before this
day sent one copy of each publication listed
hereon to each subscriber thereto by first-
class mail, or by other means of transmission
agreed upon in writing.

(3) If there are no subscribers to the
tariff publication being submitted for
filing, the letter of transmittal must so
certify.

(4) A pipeline filing a tariff
publication who requests a receipt for
such filing must submit a duplicate
copy of the letter of transmittal marked
“Receipt requested.” Such a request '
must also contain a postage paid, self-
addressed return envelope. The
Commission will return one copy of the
letter of transmittal showing the date of
receipt to the requester.

§341.3 Form of tariff.

(a) Form, size, and type. (1) All tariffs
and supplements thereto must be in
book or pamphlet form of size 8%z by 11
inches and must be plainly printed, and
legible so as to result in a clear and
permanent record. Alterations in writing
or erasures may not be made in tariffs
or supplements filed with the
Commission or posted by the carrier.

(2) The tariff publication must have a
margin of % of an inch on the binding
edge. :

{b) Contents of Tariff. All tariffs must
contain, as a minimum, the following
information in the following order:

(1) Title Page. The title page of each
tariff must contain the following
information:

(i) The FERC tariff number
designation in the upper right hand
corner, numbered consecutively, and
immediately thereunder will be shown
the FERC tariff number designation of
the tariff that is canceled, if any;

(ii) The exact corporate name of the
carrier;

(iii) The type of rates, e.g., local, joint,
or proportional rates and the commodity
which the tariff applies on, e.g. crude,
petroleum product, jet fuel;

(iv) Governing tariffs, e.g. separate
rules and regulations tariffs, if any;

(v) If the tariff is issued pursuant to
a specific Commission order;

vi) The issue date must be shown on
the lower left side and the effective date
on the lower right side; -

(vu) _n?xratxon date, if applicable;
{viii) The name of the issuing officer
or duly appointed official issuing the
tariff as well as the complete street and
mailing address of the carrier and the
name and phone number of the
individual responsible for compiling the
tariff publication.

(2) Table of Contents. Tariffs of more
than nine pages in length must contain
a table of contents. Table of Contents for
tariffs of less than ten pages in length
ar? (; l:ulmalf

3 ist of participating carriers.

{4) Index oj%omm’c);dxtzgs.
applicable.

5) Explanatory statements. The tariff
must contain any necessary statements
concerning the proper application of
rates and rules in order to remove any
ambiguity as to their proper application.

(6) Rules governing the tariffs. (i} All
of the rules, which in any way affect the
rates or the services provided for in the
tariff must be published in the tariff. A
special rule affecting a particular item or
rate must be specifically referred to in
such item or in connection with such
rate.

(ii) Each rule must be given a separate
itemn number (e.g., Item No. 1), and the
title of each rule must be shown in
distinctive type.

(iii) Except as provided in § 341.10,
no rule will be included which in any
way substitutes for any rate named in
the tariff, a rate found in any other tariff.
No rule will provide that traffic of any
nature will be “transported only by
special agreement” or any other
provision of similar meaning.

(iv) Where it is not desirable or
practicable to include the governing
rules and regulations in the rate tariff,
such rules and regulations may be
separately published in a general rules
tariff, Rate tariffs that do not contain
rules and regulations must make
specific reference, by FERC Tariff
number, to the governing general rules
tariff.

(v) When joint rate tariffs refer to a
separate governing rules tariff such
separate tariff must be concurred in by
all joint carriers, as reflected in § 341.7.

(7) Statement of Rates. Only one rate
will be on file for each service rendered.
Rates must be stated in a clear and
explicit form in cents, or in dollars and
cents, per barrel or other specified unit.
The rates must be arranged with the
names or designations of the places

from and to which they apply all
arranged in a simple and systematic
manner. Any related services performed
by the carrier must be clearly identified
and explained in connection with the
rates. Duplicative or conflicting rates for
the same service are prohibited.

(8) Routing. Routing over which the
rates apply must be stated in such a
manner that the actual routes may be
definitely ascertained.

(9) Explanation of abbreviations and
reference marks. Reference marks,
abbreviations, and note references must
be explained at the end of each tariff
publication. U.S. Postal Service state
abbreviations and other commonly used
abbreviations need not be explained.

(10) Changes to be indicated in tariff
or supplement. (i) All tariff publications
must clearly identify where changes
have been made, in close proximity to
the changs, in existing rates or charges,
rules, regulations or practices, or
classifications by use of one of the
following letter designations or uniform
symbols:

Description Option 1 | Option 2
INCIOASE ..vveesrerrmsressens T Mm
Decrease ... d 0]
Change in wording only | A w]

......................... ™ (C]
Relssued tem ...cceunue (o] [R)
Unchanged rate ........... e (V)]
NOW .cooucerarnrenretenerens ¥ IN]

(ii) Reissued items must be designated
with the number of the tariff
supplement in the square in which the
item was first issued or amended or if
the letter designation is used, the
number of the supplement must be
shown in connection with the letter. In
addition, the references must be
explained at the end of the tariff. For
example “[R2] Reissued from
Supp ement No 2, effective

(m) The symbols and letter
designations contained in paragraph
(10)(i) of this section must not be used
for any other purpose.

(iv) When a change of the same
character is made in all or in
substantially all rates in a tariff or
supplement or page thereof, that fact,
and the nature of such change, must be
indicated in distinctive type at the top
of the title page of such issue, or at the
top of each page, respectively, in the
following manner: ‘‘All rates in this
issue are increases,” or “‘All rates on
this page are reductions unless
otherwise indicated.”

(v) When a tariff or supplement,
canceling a previous tariff publication,
omits points of origin or destination, or



37686

Federal Register / Vol. 58, No. 132 / Tuesday, July 13, 1903 / Proposed Rules

rates, rules, regulations, or routes which
were contained in the prior tariff
publication, the new tariff or

supplement must indicate the
cancellation; and further, if such
omissions effect changes in charges or
services, that fact must be indicated by
the use of the symbols ibed in

para {10)(i) of this section.

(11) Tariffs filed at the Commission
are required to be consecutively
numbered. Likewise, supplements to a
tariff are required to be consecutively
numbered,

§341.4 Fiting requirements for
amendments to tariffs.

{a) Supplements to tariffs. (1) The
number of supplements will be limited
to one effective supplement per tariff
except that cancelf:ation. postponement,
adoptian, correction and suspension
supplements will not be included in the
limitation,

(2) Any item numbers that are
canceled or amended must be clearly
identified. Reissued items from prior
supplements must also be brought
forward in the current supplement and
properly referenced with the symbols in
§ 341.3(0)(10)(i). Cancellation of an item
by supplement must be made by
bringing forward the item number with
an added capital lstter suffix in
alphabetical sequence. For axample:
“Item 445—-A cancels Item 445."

(b) Cancellation supplements. When
tariffs are canceled without reissus, a
cancellaticn supplement must be filed.

{c) f’ostponement suppfemexgs.
Supplements postponing the effective
date of pending tariff filings must be
filed prior to the proposed effective date
of the filing. No postpomement
supplement may postpone the effective
date for more than 30 days.

(d) Adoption supplements. An
‘“‘adoption supplement” is a supplement
filed t0-adopt the tariff of another
carrier. An adoption supplement must
be filed as necessary to provide the
notice in section 341.6.

(e) Correction supplements. A
“correction supplement” is a
supplement filed to correct a
typographical or clerical error. A
correction supplement is not counted in
the number of effective supplements
allowed per tariff. However, only three
(3) correction supplements are
permitted per tariff.

(f) Suspension supplements. Within
fifteen days of the d’e:te of the
suspension order, 8 suspension
supplement must be filed for each tariff
or part thereof suspended. The
suspension supplement mvust also be
_ served on shippers and subscribers. The

supplement must contain the date it is

issued (no effective date is used).
Further, it must contein a reproduction
of the ordering paragraphs of the
Commission's suspension erder
fallowed by a statemest that the tariff or
portian thereof was suspended until the
date stated in the Commission’s order

and reference the Commisston’s docket * p

the adoption notices and supplements
%tomeMCTmmm;éﬂn .
adopting carrier on *
notice as provided for in § 34 ).
Changes to the tariff{s) can be made at
this time in accordance with the tariff
filing requirements contained in this
art.

number under which the suspension (d) Partial adoption. (1) When the
order was issued. ownership of only a portion of a
carrier’s properties is transferred to

§341.5 Canceliation of taritfe and rates.
Oil pipeline carriers must cancel prior
tariffs and rates when the tariffs are
reissued. When a tariff is canceled in
whole or in part by a supplement
thereto, the supplement must show
where the rates will be found thereafter

or what rates will thereafter apply. If the

service in connection with the
particular tariff is no longer in interstate
commerce, the tariff or supplement
must so state.

§341.8 Adoption rule.

(a) The Commission will be notified
by the pipeline when there is:

(1A ge in legal name of carrier
or when all carrier propertiesare  ~
transferred, or

{2) A change in ownership of only a
portion of the carrier’s property.

(b) Notification of these occurrences
must be by tariff publication filed as
soon as possible but no later than 30
days following such occurrencs. Filing
of adoption notices and adoption
surglements require no notice period.

c) Complete adoption. (1) When the
legal name of a carrier is changed, or
when ownership of all the carrier’s
properties is transferred to another
company, the adopting carrier must file
and post an adoption notice, numbered
in its own FERC Tariff series, reading as
follows: .

The __________ {legal name of adop
carrier) hereby adopts and makes its own all
tariff publications of {name of
adopted carrier), effoctive (date).

(2) In addition to the above adoption
notice, the adepting carrier must
concurrently file e consecutively
numbered supplement to each of the
adopted carrier's tariffs covered by the
adeption notice, reading as follows;

Effective . (insert date shown on
adoption notice) this tariff publication
because the tariff of the _________(legal
nams of adopting carrier) as per ks adoption
noticeFERCNo. _______.

{3) Such supplements issued under
authority of this section must contain no
other matter, and must refer to section
341.8.

(4) Rates applying locally on the
adopted line(s) must be transferred
within thirty (30} days of the filing of

another carrier, the carrier which will
thereafier own the properties (adopting
carrier) must file and post an adoption
notice, numbered in its own FERC Tariff
series, containing the statement as
follows:

The {legal name of adopting
carrier) hereby adopts and makes its own, the
tariffs of ______(legal name of adopted
carrier) for the following trensportatien
movement(s) ________ ({identify by FERC .
tariff number, origin, and destination
point(s)), effective (date of
adoption).

(2) If there is a point on the
transferred portion which will also
continue to remain a point on the
former owner’s line, a reference must be
provided in connection with the namse
of that point, explaining the cammen
junction peint,

(3) In addition to the above adoption
notice, the former owner [
carrier) must immediately file a
consecutively numbered supplement to
each of its tariffs covered by the
adoption notice, reading as follows:

Effective _________[date of adoption

notice) this tariff bocame the tariff of the
{logal name of adopting

carrier) for the following transportation
moverment(s) ________ f{originand
destinatian point{s)}, effective
of adoption), as per its adoption notice FERC
tariff number ______.

(4) Adoption supplements must
contain no other matter, and must refer
to §341.6.

(5) Rates applying locally on the
adopted portion must be transferred
wi 30 days of the filing of the
adoption notices and supplements into
the FERC Tariff series of the adop
carrier on 30 days’ notice as provid
for in § 341.2(b). Where rates are
transferred from tariffs of the adopted
carrier to tariffs of the adopting carrier,
the adopting carriers must establish the
rates in its tariffs and the adopted
carrier must cancel the correspoading
rates from its tariffs effective on the
same date with a reference to the FERC
Tariff number of the adopting carrier for
rates applying thereafter. Changes to the
tariff{s) will be made in accordance with
the tariff filing requirements contained
in this part.
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§341.7 Concurrences.

(a) A concurrence is the agreement of
a carrier to participate in the joint rates
or regulations published by another
carrier..

(b} Concurrences must be maintained
at carrier's offices and produced upon
request. Cancellations or changes to
concurrences affecting FERC tariffs,
must be shown in those tariffs.

§341.8 Terminal and other services.

Specific rules must be published in
the tariff for services (e.g. regulations
governing the specifications,
prorationing of capacity, demurrage,
odorization, carrier liability, quality
bank, reconsignment, in-transit
transfers, storage, loading and
unloading, gathering, terminélling,
batching, blending, commingling,
connection policy and all other charges,
services, allowances, absorptions and
rules which in any way increase or
decrease the amount to be paid on any
shipment or which increase or decrease
the valus of service to the shipper.)
Tariffs authorizing such services or
providing charges or allowances related
to those services must clearly show their
application,

§341.9 Index of tariffs.

(a) Each carrier must publish as a
separate tariff publication, under its
FERC Tariff numberirg system, a
complete index of all effective tariffs to
which it is a party, either as initial,
intermediate; or delivering carrier. The
index must be arranged in sections as .
indicated in paragraphs (b), (c), and (d).
of this secticn and must show as to each
tariff:

(1) the FERC Tariff number,

{2) the full name of issuing carrier or
agent,

(3) the type of tariff or description of
the traffic to which it applies, including
origin and destination points, and

(4) whether the tariff contains rates for
transportation by mode other than

ipeline.

) The first section of a tariff index -
will contain a list of all tariffs in which
the carrier is an initial carrier in the
following order: Specific commodity
tariffs, general commodity tariffs, and
miscellaneous tariffs (e.g. rules and -
regulations, terminal services, and
transfers)}—arranged alphabetically.

(c} The second section of a tarift index
will contain a list of all tariffs in which
the carrier is a delivering carrier
arranged in the manner described in the
first section. This section must also
include those tariffs in which the carrier
is an intermediate carrier, if any.

(d) The third section of a tariff index
will contain a complete list of the FERC

|

Tariff numbers of the pipeline’s own
effective tariffs arranged in numerical
order.

(e} The index must be kept current by
supplements numbered consecutively
which may be issued quarterly. Ata
minimum, the index must be rexssued
every four years.

() The title page of each index and
supplement thereto, must contain the
issue date but not the effective date. The
thirty (30} days’ notice period contained
in § 341.2(b) does not apply to indexes
and their supplements.

§341.10 intermaediate appiication of rates.

(a) Tariffs may provide for the
application of rates from, or to,
intermediate points.

{b) If the intermediate point is to be
used on a continuous basis, then the
carrier must file a tariff publication
applicable to the transportation
movement within 30 days of the start of
such service. .

§341.11 Rejectlon of tariffs and other filed
materials.

{a) The Commission may reject tariffs

or any other material submitted for
filing which fail to comply with the
requirements set forth in this part or
violate any statute, rule or order of the
Commission.

(b} The FERC Tariff number assigned
to a tariff publication which has been
rejected may not be used again. The
tariff tgubhcumm filed in its place must
bear the following notation: “Issued in
lieu of (here identify the
rejected tariff publication), rejected by
the Commission." -

§341.12 Informal submissions.

Oil pipeline carriers may informally
submit tariffs-or material relatin thereto
for suggestions of Staff prior to
official filing.

§341.13 Withdrawal of proposed tariff
publications.

A proposed tariff publication which is
not yet effective may be withdrawn at
any time by notice to the Commission,
made by a letter addressed to the
Secretary with a certification that all
shippers have been notified by copy of
such notice of withdrawal.

§341.14 Special psrmission.

(e} Procedure for requesting waiver of
notice and tariff requirements under
section 6 of the Interstate Commerce
Act. (1) Filing of tariffs simultaneously
with applications. Applications for
waiver of Section 6(3) of the Interstate
Commerce Act must be filed
concurrently with the tariff publication
being proposed. The letter of transmittal
conveying this filing must prominently

identify the filing as requesting a waiver
under section 6{3) of the Interstate
Commerce Act. The application must
describe in detail any unusual
circumstance or emergency situation
which may aid the Commission in
evaluating the application. If shortened
notice period is requested, the applicant
must state the emergency situation
which would require shortened of the
statutory notice. All applications for
waiver of the notice requirements must
be filed by the carrier or agent that holds
authority to file the proposed changes.
If the application requests permission to
make changes in joint tariffs it must also
state that it is made on behalf of all
carriars party to the proposed change.
Tariff publications issued on short
notice must contain the following
statement on the Title Page(s):

Issued on [insert number ] days
notice under authority of 18 CFR 341.14.
This tariff publication is conditionally
accepted subject to refund pending a thirty
review period.

(2) Tariff publication conditionally
accepted subject to refund. To permit
short-natice filings to become effective
as requested, the tariffs filed
concurrently with a special permission
request for short (less than 30 days)
notice will be conditionally accepted for
filing, and will be made subject to
refund until the Commission has had a
full 30 days review period in which to
process the filing. Refunds will be
collected with interest as calculated
according to § 340.1 of this chapter. The
refund obligation will automatically
terminate with no refunds due at the
end of the full 30-day notice period
absent an order to the contrary issued by
the Commission.

(3) Specml permission granted. The
special permission requested will be
deemed automatically granted at the
end of the full 30-day notice period
absent an order denying such request.

§341.15 Long and short haul or aggregate
of intermediate ratss.

(a) Requests for relief from the
provisions of section 4 of the Interstate
Commerce Act, allowing the pipeline to
charge a greater amount for a shorter
distance over the same line or route in
the same direction, or to charge any
greater compensation as a through rate
that the aggregate of the intermediate
rates, may be filed by eny oil pipeline
carrier. Such request will be deemed
grantad unless the Commission denies
the request within 15 days of the filing.

(b) The information to be provided to
the Commission upon filing of a request
for section 4 relief must contain the
following information:



37688

Federal Register / Vol. 58, No. 132 / Tuesday, July 13, 1993 / Proposed Rules

(1) The name(s) of the carrier(s) for .
which the relief is being requested.

(2) The FERC tariff number(s) which
contain the rates or charges referred to
in the application, and identification of
all the particular and related rates in
question delineating origin and
destination points. :

(3) An accurate and complete
statement giving the basis and reasoning
why section 4 relief is necessary.

(4) A statement that the lower rates for
longer than for shorter hauls over the
same line or route are reasonably
compensatory.

(5) A map showing the pipeline(s) and
origin and destination points in
question and other pertinent
information.

{c) Applications for section 4 relief
and the attendant information must be
filed concurrently with the tariff or tariff
supplement filing establishing those
rates. The transmittal letter conveying
this filing to the Commission must
prominently identify the filing as
requesting section 4 relief.

d) Tariffs or supplements filed
containing fourth-section rates must
plainly state on the title page of the
tariff or supplement that the rate(s)
contained therein contravene section 4
of the ICA.

(e) All carriers are hereby authorized,
in the making up of through rates by
aggregating intermediate rates, to round
the resultant through rate to the nearest
0.5 or whole cent.

PART 342—1LONG-AND-SHORT-HAUL
AND AGGREGATE-OF-INTERMEDIATE
RATES—PIPELINES—[REMOVED])

2. Part 342 is removed and reserved.

PART 343—POSTING TARIFFS OF
COMMON CARRIER PIPELINES—
[REMOVED]

3. Part 343 is removed.
4, Part 344 is revised to read as
follows:

PART 344—FILING QUOTATIONS FOR
GOVERNMENT SHIPMENTS AT
REDUCED RATES

Sec.
344.1 Applicability.
344.2 Manner of submitting quotations.

Authority: 42 U.S.C. 7101~-7352; 49 U.S.C.
1-27.

§344.1 Applicabitity.

The provisions of this part will apply
to quotations or tenders made by ail
pipeline common carriers to the United
States Government, or any agency or
department, thereof, for the
transportation, storage, or handling of
petroleum and petroleum products at

* reduced rates as permitted by section 22

of the ICA. Excepted are filings which
involve information, the disclosure of -
which would endanger the national
security.

§344.2 Manner of submitting quotations.

8. Copies. Exact copies of the
quotaticn or tender must be submitted
to the Commission concurrently with
the submittal of the quotation or tender
to the Federal department or agency for
whose account the quotation or tender
is offered or the proposed services are
to be rendered.

b. Filing in duplicate. All quotations
or tenders must ﬁe filed in duplicate.
One of these copies must be signed and
both copies must clearly indicate the
name and official title of the officer
executing the document. '

c. Filing procedure. Both copies must
be filed with a letter of transmittal
which prominently indicates that the
filing is in accordance with section 22
of the ICA. The filing must be filed with
the Secretary and addressed to the
“Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC 20426,” with the
envelope marked as containing “Qil
Pipeline Tariffs—Section 22
Quotations.” A pipeline who requests a
receipt for the accompanying
documentation must submit the letter of
transmittal in duplicate and include a
postage-paid, selgaddressed envelope.
One copy showing date of receipt by the
Commission will be returned to the
requester. o

. Numbering. The copies of

. quotations or tenders which are filed

with this Commission by each carrier
must be numbered consecutively.

. Supersession of a quotation or
tender. A quotation or tender which -
supersedes a prior quotation or tender"
must, by a statement shown
immediately under the number of the
new document, cancel the prior -
document number.

PART 345-—SECTION 5a
APPLICATIONS—{REMOVED]

5. Part 345 is removed.

PART 347—COMPETITIVE BIDS OIL -
PIPELINE—{REMOVED]

6. Part 347 is removed.

PART 352—UNIFORM SYSTEM OF
ACCOUNTS PRESCRIBED FOR OIL
PIPELINE COMPANIES SUBJECT TO
THE PROVISIONS OF THE
INTERSTATE COMMERCE ACT

7. The authority citation for part 352
is revised to read as follows:

Authority: 49 U.S.C. 12, 20.

¢ 342.2

. 3424

8. Part 352, instruction 3-2 of the
Instructions for Carrier Property
Accounts is revised to read as follows:

Instructions for Carrier Property
Accounts
- L] L ] * »

3-2. Minimum Rule. (a) To avoid
undue refinement in accounting,
carriers must charge to operating
expenses acquisitions of property (other
then land) including additions and
improvements costing less than $2,500.
Expenditures made under a general plan
will not be parceled to meet the
minimum nor will related items be
combined to avoid the minimum.

(b) An amount of less than $2,500
may be adopted for purposes of this rule
provided the carrier first notifies the
Commission of the amount it proposes
to adopt and thereafter makes no change
in the amount unless authorized to do

so by the Commission.
L » 2 -o" -

PART 360—REPORTING OF DATA
FOR INITIAL PIPELINE VALUATION—
[REMOVED]

9. Part 360 is removed.

PART 361—REGULATIONS
GOVERNING THE REPORTING OF
PROPERTY CHANGES, PIPELINE
CARRIERS—{REMOVED]

10. Part 361 is removed.

The following amendments are
proposed to be effective 365 days after
publication of the final rule in the
Federal Register.

1, Part 342 is added to read as follows:

PART 342—OIL PIPELINE RATE
METHODOLOGIES AND PROCEDURES

Sec.
342.0
342.1

Applicability.

Definitions. .

Ratemaking methodologies.

Indexing.

Other methods.

Protests and complaints.

342.6 Filing of protests and responses.

342.7 Commission action on rate filings in
absence of protest.

342.8 Commission action on complaints.

342.9 Alternative dispute resolution in oil
pipeline rate matters.

Authority: 5 U.S.C. 571-83; 42 U.S.C.
7101-7532; 49 App. U.S.C. 1-85; 42 U.S.C.
7172 note. .

§342.0 Applicability.

The Commission’s Rules of Practice
and Procedure will govern procedural
matters in oil pipeline proceedings
under the Interstate Commerce Act,
except to the extent a procedural rule is
specified in this part, in which case the
rule in this part will govern.

342.3

3425
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§342.1 Definitions.

(a) Protest—A filing challenging a rate
change filed under section 15(7) of the
Interstate Commerce Act.

(b) Complaint—aA filing challenging
an existing rate under section 13(1} of
the Interstate Commerce Act.

§342.2 Ratemaking methodology.
Each pipeline subject to the
jurisdiction of the Commission under
the Interstate Commerce Act must
establish its rates subject to such Act
pursuant to §§342.3 and 342.4.

§342.3 Indexing.

A pipeline must establish rates
pursuant to this section, unless § 342.4
applies.

a) Information Required-to be Filed
with Tariff. The pipeline must provide
a compilation showing the proposed
new rate, the prior rate and the allowed
ceiling for the same movement. No other
information is required to accompany
the proposed new tariff.

gRate Changes. The rate charged by
a pipeline may be changed, at any time,
to a level which does not exceed the
ceiling established by § 342.3(c), upon
compliance with the applicable filing
arrd notice requirements and with
§342.3(a).

" -{c) Derivation of the Ceiling Level. The
change in the ceiling level will be
derived by a pipeline in accordance
with the following:

(1) A pipeline will average the final
revised quarterly values for the most
recent calendar year of the Gross
Domaestic Product, Implicit price
Deflator (GDP-IPD) published by the
U.S. Department of Commerce, Bureau
of Economic Analysis.

(2) The pipeline will then average the
quarterly values of the GDP-IPD for the
next previous calendar year.

(3) The pipeline will then compute
the ratio of the quarterly average of the

' GDP-IPD for the most recent year to that

of the next previous year, The ratio so

derived will be used by the pipeline to
determine the total increase or decrease,
for the current year, from the previous
year's established ceiling for each
individual tariff rate.

(d) Rate Decreases. If the ceiling level
computed pursuant to § 342.3(c) is
below the existing filed rate of a
pipeline, the pipeline must, within 30
days of the pubﬁcaﬁbn by the
Commerce Department of the final
revised GDP-IPD for the 4th quarter of
each year, file to reduce its existing rates
to-or below the new ceiling.

(e) Notice Period. A pipeline must
provide at least 30 days’ notice of the ~
effactive date of a rate change filed
under this section, except as modified

by special permission requested
pursuant to § 341.14 of this Chapter.

§342.4 Other methods.

(a) Cost-of-service rates. A pipeline
may establish rates pursuant to this
section if it shows that it has been
affected by such substantial
unforeseeable and uncontrollable
extraordinary circumstances that
application of the index provided in
§ 342.3 would fail to result in a just and

- reasonable rate within the meaning of

the Interstate Commerce Act. A pipeline
must at 8 minimum submit information
concerning such extraordinary
circumstances and costs incurred in
sufficient detail to demonstrate the
severity of the adverse impact upon the
financial condition of the pipeline. A
pipeline that makes such a showing may
establish the rate(s) in question based
upon the cost of providing the service
covered.by the rate(s). Provided, that a
rate established pursuent to this section
can be subsequently changed only in
accordance with § 342.3, unless the
pipeline, in conjunction with and
relevant to such subsequent change,
makes a showing fulfilling the
requirements of this section.

(&)) Initial base rates for new service.
Initial base rates for new service must be
charged at the rate agreed upon between
the pipeline and the shipper. Any
changes to such rates must be in
accordance with § 342.3.

(c) Market-based rates. Nothing in this
section will preclude a pipeline from
charging market-based rates upon
establishing that it lacks significant
market power in the market in which it

. proposes to charge such rates.

§342.5 Protestas and complaints.

This section applies to protests and
complaints filed under the Interstate
Commercs Act.

(a) Standing to File Protest. The
Commission will accept for filing only
those protests filed by persons with
standing. Protests filed by persaons
without standing will be dismissed.
Except as provided in paragraph {a) (2),
(3) and (4) of this section, no person will
have standing unless it ships, has

‘attempted to ship, or plans to ship, over

the route covered by the rate(s) or is
affected by the practice in question.

(1) Each person with standing must
file, along with the protest, a verified
statement that it has shipped, attempted
to ship or plans to.ship over the route
in question.

(2) A person that competes with a
pipeline will have standing to file a

protest only with respect to a claim that

the pipeline is engaging in enti-
compstitive practices in violation of the

Interstate Commerce Act. Such a claim
must be supported in the protest by a
verified statement containing specific
facts to demonstrate the nature and
extent of the alleged anticompetitive
practices.

(3) A person that does not fulfill the

" requirements of paragraph (a)(1) or (2) of

this section, will have standing to file a
protest only upon a showing that the
rate or practice sought to be challenged
causes the person substantial economic
injury and that no other party can
adequately represent such person’s
interests. Such a showing must be
supported by a verified statement
containing specific facts.

(4) State regulatory commissions or
other affected State or Federal agencies
will have standing to file a protest under
this section.

(b) Other Requirements for Filing
Protests or Complaints. (1) Rates
established under § 342.3. A protest or
complaint filed against rates established
pursuant to § 342.3 must allege specific
facts showing that the rates violate &
provision of the Interstate Commerce
Act, or of these regulations, or that the
filing contains typographical or
computation errors. The Commission
will not consider an allegation, whether
made in a protest or a complaint, that
the rates to not reflect the pipeline’s
actual cost-of-service; provided,
however, that a protestant or
complainant will be heard upon a claim,
supported by specific facts, that because
of a substantial change in the economic
circumstances of, or the nature of the
service provided by, the oil pipeline
which were a basis for the rate, the rate
or the application of the index to the
rate is not just and reasonable within
the meaning of the Interstate Commerce
Act; provided, further, that in.any
proceeding upon such a claim the fact
that the rate level is within the
applicable ceiling will constitute a
prima facie showing that the rate is just
and reasonable. This subparagraph will
not apply to a complaint under section
13(1) of the Interstate Commerce Act
against a rate in effect on the effective
date of this part, and which has not
been deemed just and reasonable under
title XVIII of the Energy Policy Act of
1992 or determined to be just and
reasonable by previous Commission
order. .

. {2) Rates established under § 342.4. A
protest or complaint filed agsinst rates
established pursuant to § 342.4 must
allege specific facts showing thatthe .
rates violate a provision of the Interstate
Commerce Act or of the Commission’s
regulations; or does not reflect the
pipeline’s cost-of-service applicable to
the movement in question.
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(3) Non-rate matters. A protest or
complaint filed against a pipeline’s
operations or practices, other than rates,
must allege specific facts showing that
the operations or practices violate a
provision of the Interstate Commerce
Act, or of the Commission’s regulations.

{4) A protest or complaint that does
not meet the requirements of paragraph
{b) (1), (2), or (3) of this section,
whichever is applicable, will be
dismissed.

§342.6 Filing of protests and responses.

(a) Any protest to a rate filing by an
oil pipeline must be filed not later than
10 days after the filing of such rate
change.

(b) The pipeline may file an answer to
a protest no later than 5 days from the
filing of the protest. :

(c) Commission action, including any
hearings or other proceedings, on a
protest will be limited to the issues
raised in such protest. If a filing is
protested, the Commission will
determine within 30 days of the tariff
filing whether to initiate a formal
investigation.

§342.7 Commission action on rate filing in
absence of protest.

A filing for a rate which is not
protested and which has been made in
accordance with all applicable
requirements will be permitted to go
into effect without suspension upon the
expiration of the applicable notice
period; provided, that the Commission
may suspend the effective date of a rate
filing proposing to change a rate that is
currently subject to investigation and
refund.

§342.8 Commission action on complaints.

(e) The fipeline must file a response
to a complaint no later than 30 days
after the filing of such complaint.

(b) Commission action, including any
hearings or other proceedings, on a
complaint will be limited to the issues

raised in such complaint.

§342.9 Alternative dispute resolution in oil
pipeline rate matters.

In addition to the provisions in
§§385.601-385.603 of this chapter
pertaining to settlement of cases before
the Commission, the following
provisions are applicable to oil pipeline
rate matters.

(a) Conferences. The Commission or
other decisional authority, upon motion
or otherwise, may convene a conference
of the participants in a proceeding at
any time for any purpose related to the
conduct or disposition of the
proceeding, including submission and
consideration of offers of settlement or

the use of alternative dispute resolution
procedures.

(b} Required Negotiation. The
Commission or other decisional
authority may require parties to enter
into good faith negotiations to settle oil
pipeline rate matters. The Commission
will refer all protested rate filings to a
settlement judge pursuant to § 385.603
of this chapter for recommended
resolution. Failure to participate in such
negotiations in good faith will be
grounds for decision against the party so
failing to participate on any issue that
is the subject of negotiation by other
parties. ,

(c) Alternative Dispute Resolution. (1)
Participants may, subject to the
limitations of paragraph (c)(2} of this
section, use alternative means of dispute
resolution to resolve all or part of any
pending matter if the participants agree.
The alternative means of dispute
resolution will use voluntary
procedures that supplement, rather than
limit, other available dispute resolution
techniques.

(2) The Commission will consider not
using an alternative dispute resolution
proceeding if: .

(i) A definitive or authoritative
resolution of the matter is required for
precedential value;

(ii) The matter involves or may bear
upon significant questions of policy that
require additional procedures before a
final resolution may be made, and the
proceeding would not likely serve to
develop a recommended policy;

(iii) Maintaining established policies
is of special importance;

(iv) The matter significantly affects
persons or organizations who are not
parties to the proceeding;

{v) A full public record of the
proceeding is important, and a dispute
resolution proceeding cannot provide a
record; or

(vi) The Commission must maintain -
continuing jurisdiction over the matter
with authority to alter the disposition of
the matter in the light of changed
circumstances, and a dispute resolution
proceeding would interfere with the
Commission’s fulfilling that
requirement.

(3) If one or more of the factors
outlined in paragraph (c}(2) of this
section is present, alternative dispute
resolution may nevertheless be used if
the alternative dispute resolution

. proceeding can be structured to avoid

the identified factor or if other concerns
significantly outweigh the identified
factor.

(4) A determination to use or not to
use a dispute resolution proceeding is
not subject to judiciel review.

{5) Settlement agreements reached
through the use of alternative dispute
resolution will be subject to the
provisions of § 385.602 of this chapter,
unless the decisional authority, upon
motion or otherwise, orders a different
procedure.

(d) Definitions.—{(1) Alternative
means of dispute resolution means any
procedure that is used, in lieu of an
adjudication, to resolve oil pipeline rate
issues in controversy, including but not
limited to, settlement negotiations,
conciliation, facilitation, mediation, .
factfinding, minitrials, and arbitration,
or any combination thereof;

(2) Award means any decision by an
arbitrator resolving the issues in
controversy;

(3) Dispute resolution communication
means any oral or written

- communication prepared for the

purposes of a-dispute resolution
proceeding, including any memoranda,
notes or work product of the neutral,
parties or non-party participant. A
written agreement to enter into a
dispute resolution proceeding, or a final
written agreement or arbitral award

. reached as a result of a dispute

resolution proceeding, is not a dispute
resolution communication;

(4) Dispute resolution proceeding
means any alternative means of dispute
resolution that is used to resolve an
issue in controversy in which a neutral
may be appointed and specified parties
participate;

(5) In confidence means information
is provided:

E) With the expressed intent of the
source that it not be disclosed, or

(ii) Under circumstances that create a
reasonable expectation on behalf of the
source that the information will not be
disclosed;

(6) Issue in controversy means an

~ issue'which is or is anticipated to be

material to a decision in a £roceeding
before the Commission and which is the
subject of disagreement between
participants who would be substantially
affected by the decision or between the
Commission and any such participants;

(7) Neutral means an individual who,
with respect to an issue in controversy,
functions specifically to aid the parties
in resolving the controversy;

(e) Neutrals. (1) A neutra¥ may be a
permanent or temporary officer or
employee of the Federal Government
(including an administrative law judge),
or any other individual who is
acceptable to the participants to a
dispute resolution proceeding. A neutral -
must have no official, financial, or
personal conflict of interest with respect
to the issues in controversy, except that
a neutral who is not a government
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employee may serve if the interest is
fully disclosed in writing to all
participants and all participants agree.

(2) A neutral serves at the will of the
participants, unless otherwise provided.

(3) Neutrals may be selected from
among the Commission’s administrative
law judges, from rosters kept by the
Federal Mediation and Conciliation
Service, the Administrative Conference
of the United States, the American
Arbitration Association, or from any
other source.

(f) Submission of proposal to use
alternative dispute resolution. (1) The
participants may at any time during a
proceeding submit a written proposal to
use alternative means of dispute
resolution to resolve all or part of any
matter in controversy or anticipated to
be in controversy before the :
Commission,

(2) For matters set for hearing, a
proposal to use alternative means of
dispute resolution must be filed with
the presiding administrative law judge.

(ZS Proposals involving binding
arbitration must be filed with the
Secretary for consideration by the
Commission.

(4) For all other matters, a proposal to
use alternative means of dispute
resolution may be filed with the
Secretary for consideration by the
appropriate decisional authority.

5) The appropriate decisional
authority will issue an order, approving
or denying a proposal to use alternative
means of dispute resolution. Denial of a
proposal to use alternative dispute
resolution will be in the form of an
order and will identify the specific
reasons for the denial. A proposal to use
alternative dispute resolution is deemed
approved unless an order denying
approval is issued within 30 days after
the proposal is filed.

((S Any request to modify a
previously-approved ADR proposal
must follow the same procedure.

(8) Contents of proposal. A proposal
to use alternative means of dispute
resolution must be in writing and
include:

(1) A general identification of the
issues in controversy intended to be
resolved by the proposed alternative
dispute resolution method;

(2) A description of the alternative
dispute resolution method(s) to be used;
(3) The signatures of all participants
or evidence otherwise indicating the

consent of all participants; and

(4) A certificate of service.

(h) Monitoring the alternative dispute
resolution proceeding. The decisional
authority may order reports on the
status of the alternative dispute
resolution proceeding at any time.

* (i) Termination of alternative dispute
resolution proceeding. (1) The
decisional authority, upon motion or
otherwise, may terminate any ADR
proceeding by issuing an order to that
effect.

(2) A decision to terminate an
alternative dispute resolution
proceeding is not subject to judicial
review.

(j) Confidentiality in Dispute
Resolution Proceedings. (1) Except as
provided in paragraphs (j} (4) and (5) of
this section, a neutral in a dispute
resolution proceeding will not
voluntarily disclese, or through
discovery or compulsory process be -
required to disclose, any information
concerning any dispute resolution
communication or any communication
provided in confidence to the neutral,
unless:

(i) All participants in the dispute
resolution proceeding and the neutral
consent in writing;

(ii) The dispute resolution
communication has already been made
public;

(iii) The dispute resolution
communication is required by statute to
be made public, but a neutral should
make the communication public only if
no other person is reasonagly available
to disclose the communication; or

(iv) A court determines that the
testimony or disclosure is necessary to:

(A) Prevent a manifest injustice;

(B) Help establish a violation of law;

or :

(C) Prevent harm to the public health
or safety of sufficient magnitude in the
particular case to outweigh the integrity
of dispute resolution proceedings in
general by reducing the confidence of
participants in future cases that their
communications will remain
confidential,

(2) A participant in a dispute
resolution proceeding must not
voluntarily disclose, or through
discovery or compulsory process be
required to disclose, any information
concerning any dispute resolution
communication; unless:

(i) All participants to the dispute
resolution proceeding consent in
writing;

(ii) 'Ig‘he dispute resolution
communication has already been made
public;

(iii) The dispute resolution
communication is required by statute to
be made public;

(iv) A court determines that the
testimony or disclosure is necessary to:

(A) Prevent a manifest injustice;

(B) Help establish a violation of law:;

or
(C) Prevent harm to the public health

- and safety, of sufficient magnitude in

the particular case to outweigh the
integrity of dispute resolution
proceedings in general by reducing the
confidence of participants in future
cases that their communications will
remain confidential; or

(v) The dispute resolution
communication is relevant to
determining the existence or meaning of
an agreement or award that resulted
from the dispute resolution proceeding
or to the enforcement of the agreement
or award.

(3) Any dispute resolution
communication that is disclosed in
violation of paragraph (j) (1) or (2) of
this section will not be admissible in
any proceeding relating to the issues in
controversy with respect to which the
communication was made.

(4) The participants may agree to
alternative confidential procedures for
disclosures by a neutral. The

articipants must inform the neutral
gefore the commencement of the
dispute resolution proceeding of any
modifications to the provisions of
paragraph (j}(1) of this section that will
govern the confidentiality of the dispute
resolution proceeding. If the
participants do not so inform the
neutral, paragraph (j)(2)(i) of this section

will apply.

(5) Ha demand for disclosure, by way
of discovery request or other legal
process, is made upon a neutra
regarding a dispute resolution
communication, the neutral will make
reasonable efforts to notify the
participants of the demand. Any
participant who receives the notice and
within 15 calendar days does not offer
to defend a refusal of the neutral to
disclose the requested information
waives any objection to the disclosure.

(6) Nothing prevents the discovery or
admissibility of any evidence that is
otherwise discoverable, merely because
the evidence was presented in the
course of a dispute resolution
proceeding.

(7) Paragraphs (j) (1) and (2) of this
section will have no effect on the
information and data that are necessary
to document any agreement reached or
order issued pursuant to a dispute
resolution proceeding.

(8) Paragraph (j) (IPand (2) of this
section will not prevent the gathering of
information for research and
educational purposes, in cooperation
with other agencies, governmental
entities, or dispute resolution programs,
so long as the participants and the
spacific issues in controversy are not
identifiable.

(9) Paragraph (j) (1) and (2) of this
paragraph will not prevent use of a
dispute resolution communication to
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resolve a dispute between the neutral in
a dispute resolution proceeding and a
participant in the proceeding, so long as
the communication is disclosed only to
the extent necessary to resolve the
dispute.

(E). Arbitration. (1) The participants
may at any time submit a written
proposal to use binding arbitration
under the provisions of this Rule to
resolve all or part of any matter in
controversy, or anticipated to be in
controversy, before the Commission.

(2) The proposal must be submitted as
provided in below.

(3) The proposal must be in writing.

(4) An arbitration proceeding under
this rule may be monitored and
terminated.

(5) No person may be required to
consent to arbitration as a condition of
entering into a contract or obtaining a
benefit. All interested parties must
expressly consent to arbitration under
this rule.

(6) An agreement to arbitrate a matter
pursuant to this provision will be
enforceable pursuant to the Arbitration
Act (9 U.S.C. 4), and no action will be .
dismissed nor will relief be denied on
the grounds that the matter is against
the United States or that the United
States is an indispensable party.

(7) The participants to an arbitration
proceeding are entitled to select the
arbitrator. The arbitrator mustbea .
neutral. .

(8) An arbitrator to whom a dispute is
referred under this section may:

(i) Regulate the course of and conduct
arbitral hearings;

(if} Administer oaths and affirmations;

(iif) Compel the attendance of
witnesses and the production of
evidence to the extent the Commission
is authorized by law to do so0; and

(iv) Make awards.

(v} The arbitrator will set a time and
place for the hearing on the dispute and
must notify the participants not less
than 5 days before the hearing.

(vi) Any participant wishing that
thers be a record of the hearing must:

(A) Prepare the record;

(B} Notify the other participants and
the arbitrator of the preparation of the
record;

(C) Furnish copies to all identified
participants and the arbitrator; and

{D) Pay all costs for the record, unless
the participants agree otherwise or the

. arbitrator determines that the costs

should be apportioned.

(vii) Participants to the arbitration are
entitled to be heard, to present evidence
material to the controversy, and to
cross-examine witnesses appearing at
the hearing.

(viii) The arbitrator may, with the
consent of the participants, conduct all

or part of the hearing by telephone,
television, computer, or other electronic
means, if each participant has an
opportunity to participate.

) The hearing must be conducted
expeditiously and in an informal
manner.

(x) The arbitrator may receive any oral
or documentary evidence, except that
irrelevant, immaterial, undul
repetitious, or privileged evicﬂmce may
be excluded by the arbitrator.

(xi) The arbitrator will interpret and
apply relevant statutory and regulatory
requirements, legal precedents, and -
policy directives.

{xii) No interested person will make

‘or knowingly cause to be made to the

arbitrator an unauthorized ex parte
communication relevant to the merits of
the proceeding, unless the participants
agree otherwise. If a communication is
made in violation of this prohibition,
the arbitrator will ensure that a

- memorandum of the communication is

prepared and made a part of the record,
and that an opportunity for rebuttal is
allowed. Upon receipt of such
communication, the arbitrator may
require the offending participant to
show cause why the claim of the
participant should not be resolveg
against the participant as a result of the
improper conduct.

xiii) The arbitrator will make the
award within 30 days after the close of
the hearing or the date of the filing of
any briefs authorized by the arbitrator,
whichever date is later, unless the
participants and the arbitrator agree to
some other time limit.

{8)(i) The award in an oil pipsline rate
arbitration proceeding will include a
brief, informal discussion of the factual
and legal basis for the award.

(ii) The prevailing participants must
file the award with the Commission,
along with proof of service on all
participants.

(iii) The award in an arbitration
proceeding will become final 30 days
after it is filed, unless the award is
vacated. The Commission, upon mation
or otherwise, may extend the 30-day
geriod for one additional 30-day period

y issuing a notice of the extension
before the end of the first 30-day period.

(iv) A final award is binding on the
participants to the arbitration
proceeding, and may be enforced
pursuant to the Arbitration Act (9 U.S.C.
9-13). No action brought to enforce an
award will be dismissed nor will relief
be denied on the grounds that the matter
is against the United States or that the
United States is an indispensable party.

(v) An award may not serve as an
estoppel in any other proceeding for any
issue that was resolved in the _

proceeding. The award also may not be
used as precedent or otherwise be
considered in any factually unrelated
proceeding or in any other arbitration
proceeding.

(10)(i) Within 10 days after the award
is filed, any person may file a request
with the Commission to vacate an
arbitration awerd and must serve the
request to vacate on all participants.
Responses to such a request are due 10
days after the request is filed.

(i) Upon request or otherwise, the
Commission may vacate any award
issued under this rule before the award
becomes final by issuing an order to that
effect, in which case the award will be
null and void.

(iif) § 385.2202 of this chapter
regarding separation of functions
applies with respect to a decision to
vacate an arbitration award.

(iv) If the Commission vacates an
award, a party to the arbitration may,
within 30 days of the action, petition
the Commission for an award of
attorney fees and expenses incurred in
connection with the arbitration
proceeding. The Commission will award
the petitioning party those fees and
expenses that would not have been
incurred in the absence of the
arbitration proceeding, unless the
Commission finds that special
circumstances make the award unjust.

{v) An arbitration award vacated
under this paragraph will not be
admissible in any proceeding relating to
the issues in controversy with respect to
which the award was made.

(vi) A decision by the Commission to
vacate an arbitration award is not
subject to rehearing or judicial review.

PART 375—THE COMMISSION

2. The authority citation for part 375
continues to read as follows:

Authority: 5 U.S.C. 551-557; U.S.C. 717-
717w, 3301-3432; 16 U.S.C. 791-828r, 791a
note, 2601-2645; 42 U.S.C. 7107-7532.

3. In § 375.303, the introductory text
and paragraphs (c) and (d)(1) are revised
to read as follows:

§375.303 Delegation to the Chief
Accountant.

The Commission authorizes the Chief
Accountant or the Chief Accountant's
designee to:

* - L] L ]

(C) Pass upon applications to increase

the size, addP to or combine property

units of public utilities, licensees,

natural gas companies and oil pipeline

companies. ’
(d) L B
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(1) Relating to Annual Report Nos. 1,
1F, 2, 2A, and 6, and,

» * * * ~

$375.306 [Removed]

4. Section 375.306 is removed and
reserved.
- 5.In § 375.307, the introductory text
is revised and paragraph (g) is added to
read as follows:

§375.307 Delegation to the Director of the
Office of Pipeline and Producer Regulation.

The Commission authorizes the °
Director or the Director’s designee to:

* L 4 » L ] *

(8) Take the following actions relating
to the regulation of oil pipelines under
the Interstate Commerce Act:

(1) grant or deny petitions for waiver
of annual charges;

(2) accept any uncontested item
which has been filed consistent with
Commission regulations and policy;

(3) reject any filing which patently
fails to comply with applicable statutory
requirements and with all applicable
Commission rules, regulations and
orders for which a waiver has not been
granted; and

(4) refer any matter to the Commission
which the Director believes should be
acted upon by the Commission.

- Appendix A~—Commission Opinion No.
154-B Rate Base Calculation

Note.~-This appendix will not appear in
the Code of Federal Regulations.

This schedule is for ratemaking
purposes only. The 1983 “Cost of
Reproduction New"” is directly from the
Carrier’s 1983 Valuation Docket for that
year.! Complete a separate schedule for
each system.

Name of system:

ltem 1983 | 19932

Plant:
1 Cost of Reproduction
New'.
2 Land.
3 Rights of Way.
4 AFUDC .......coovcivvierens
5 Additions at Cost .......
6 Total plant.
Accrued Depreciation:
7 Plant in Service.
8 Rights of Way.
9 AFUDC .....ccovvsuernnnn
10 Retirements -.............
11 Total depreciation.
12 Accumuiated De-
fetred Income Taxes.
Working capital:
13 Material and Sup-
plies.

N/A
N/A

N/A
N/A

1 Applicable only to pipelines in existence before
January 1, 1984. :

ltem 19932

14 Prepayments.
15 Oil Inventory.

16 Total working cap-
itat

19883

17 Accrued Deferred In-
come.

18 Amortization of Start-
Ing Rate Base Write-

Up.

19 Total Equity Rate
Base (L6—-L11-012 +
L16+L17-L18.

20 Parent Company Eq-

" uity Capitalization.

21 Equity Rate Base
(L19 x L20).

N/A
N/A

N/A
N/A

1 Applicable only to piplelines In existence
beforepJanuarY 984pp
2This calcul
(1993). It is intended only as a sample to

demonstrate the form. It may be necessary to
calculate each intervening year between 1983
and the current year to derive the current
zears’ figures. If calculations have previously
een filed for intervening years, only those
years beginning with the last filing to the

current year need be shown.

1, 1984,
ation sheet Is for one year only

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-4676~7]

National Oll and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of intent to delete
Pesticide Lab (Yakima) from the
National Priorities List: request for
comments.

SUMMARY: The Environmental Protection
Agency (EPA) Region 10 announces its
intent to delete the Pesticide Lab
(Yakima) from the National Priorities
List (NPL) and requests public comment
on this proposed action. The NPL
constitutes appendix B of 40 CFR part
300 which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended.
EPA and the State of Washington .
Department of Ecology (Ecology) have
determined that response actions have
been carried out under the Resource
Conservation and Recovery-Act (RCRA),
that the Site poses no significant threat
to public health or the environment and,
therefore, further remedial measures
pursuant to CERCLA are not
appropriate.

DATES: Comments concerning this Site
may be submitted on or before August
12, 1993.

ADDRESSES: Comments may be mailed

to: Sean Sheldrake, Environmental

Protection Agency, 1200 6th Avenue,

Mail Stop: HW-113, Seattls,

Washington 98101,

Comprehensive information on this
Site is available through the Region 10
public docket which is available for
viewing at the Yakima Site information
repositories at the following locations:
Washington Department of Ecology,

Central Regional Office, attn. John

Jones, 106 South 6th Avenue, Yakima,

Washington 98902.

United States Environmental Protection
Agency, Region 10 Hazardous Waste
Division—Records Center, attn: Lynn
Williams, 1200 6th Avenue, Seattle,
Washington 98101,

FOR FURTHER INFORMATION CONTACT:

Sean Sheldrake, U.S. EPA Region 10,

1200 6th Avenus, Mail Stop: HW-113,

Seattle, Washington 98101, (206) 553~

1220.

SUPPLEMENTARY INFORMATION:

Table of Contents

L. Introduction .

1I. NPL Deletion Criteria

111, Deletion Procedures

IV. Basis of Intended Site Deletion

I Introduction

The Environmental Protection Agency
(EPA) Region 10 announces its intent to
delete a site from the National Priorities
List (NPL), Appendix B of the National
Oil and Hazardous Substances
Contingency Plan (“NCP"), 40 CFR part
300, and requests comments on this
deletion. EPA identifies sites on the
NPL that appear to present a significant
risk to human health or the
environment. EPA has the discretion to -
use its authorities under CERCLA or
RCRA, or to designate a state with
remedial authorities to accomplish
appropriate cleanup at sites listed on
the NPL. As described in § 300.425(e)(3)
of the NCP, sites deleted from the NPL
remain eligible for Fund-financed
remedial actions in the unlikely event
that conditions at the site warrant such
actions.

EPA plans to delete the Pesticide Lab
(Yakima) Site at 3706 West Nob Hill
Boulevard, Yakima, Washington 98902
from the NPL.

EPA will accept comments on this
Site for thirty days after publication of
this notice in the Federal Register.

Section II of this notice explains the
criteria for deleting sites from the NPL.
Section Il discusses procedures that
EPA is using for this action. Section IV
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discusses the Pesticide Lab (Yakima)
Site and explains how the Site mests the
deletion criteria.

IL. NPL Deletion Criteria

Section 300.425(e) of the NCP, 40 CFR
300.425(e), provides that releases may
be deleted from or recategorized on the
NPL where no further response is |
appropriate, In making a determination
to delete a release from the NPL, EPA
shall consider, in consultation with the
state, whether any of the following
criteria have been met:

(i) onsible ies or other
persans have implemented all
appropriate response actions required;

ii) All appropriate Fund-financed
response under CERCLA has been
implemented, and no further action by
responsible parties is appropriate, or

(iii) The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefars, taking of
remedial measures is not appropriate.

Even if a gite is deleted é’om 3}9 NPL,
where hazardous substances, pollutants,
or contaminants remain at the site above
levels that allow for unlimfted use and
unrestricted exposure, EPA’s policy is
that a subsequent review of the site will
be conducted at least every five years
after the initiation of the remedial action
at the site to ensure that the site remains
protective of public health and the
environment. In the case of this Site,
where hazardous substances are not
above health based levels and future
access does not require restriction,
operation and maintenance activities
and five-year reviews will not be
conducted. However, if new information
becomes available which indicates a .
need for further action, EPA may initiate
remedial actions. Whenever there is a
significant release from a site deleted
from the NPL, the site may be restored
to the NPL without the application of
the Hazard Ranking System.

I11. Deletion Procedures

The following procedures were used
for the intend:g geleﬁon of this Site: (1)
A notice was published in the local
newspapers and distributed to
appropriate federal, state and local
officials and other interested parties
announcing a 30~-day public comment
period on EPA’s clean closure
determination under RCRA and the
proposed No Further Action decision
under CERCLA (no public comments
were received in opposition to EPA's
findings); (2) EPA Region 10 believes
that the remedial investigation showed
that the releases at the Site pose no
significant threat to public health or the
environment and, therefore, EPA issued

a No Further Action Record of Decision
(ROD) after the public comment period
ended; (3) Ecology has con with
the ROD and the proposed deletion
decision; and (4) all relevant documents
have been made available for public
review in the local Site information
repositories.

letion of the Site from the NPL does
not itself create, alter, or revoke any
individual rights or obligations. The
NPL is designed primarily for
informational purposes to assist Agency
management. As mentioned in Section
1I of this Notice, 40 CFR 300.425(e)(3)
states that deletion of a site from the
NPL does not precluds eligibility for
future Fund-financed response actions.

For deletion of this Site, EPA’s
Regional Office will accept and evaluate
public comments on EPA’s Notice of
Intent to Delete before making a final
decision to delete. The Agency will
prepare a Responsiveness Summary
where significant public comments are
addressed.

A deletion occurs when the Regional
Administrator places a final notice in
the Federal Register. Generally, the NPL
will reflect deletions in the final update
following the Notice. Public notices and
copies of the Responsiveness S
will be made available to local residents
by the Regional office.

IV. Basis for Intended Site Deletion

The following site provides
the Agency’s rationale for the intention
to delete this Site from the NPL.

A. Site Charuacteristics

The Site listed on the NPL as the
Pesticide Lab (Yakima) Site is located
within the Yakima Agricultural
Research Laboratory (YARL) in the city
of Yakima, Yakima County, Washington,
Approximately 50,000 people are
located in Yakima. The Research
Laboratory consists of numerous office
and laboratory research buildings,
warehouses, storage sheds, maintenance
buildings and greenhouse/hothouse
buildings occupying approximately
15% of an approximately 10 acre parcel
in Yakima. The remaining acreege is
used for cultivation of row crops and
fruit trees. YARL is situated in a
residential area within one-half mile of
three schools, two hospitals and three
shopping centers. The Site consists of a
septic tank, disposal pipe, washdown
pad and drainfield system used for the
disposal of dilute pesticide compounds
used at the YARL. -

" B. History

The research laboratory, originally an
orchard, has been in operation since
1961. The primary activity at the

laboratory involves the development of
insect control technologies that benefit
fruit and vegetable agriculture in the
Pacific Northwest. Records indicate that
the area was sprayed with various
pesticide compounds includin,
persistent chlorinated hydracarbon
pesticides such as DDT, Dieldrin, and
Lindane. Workers at the laboratory used
a modified septic and drainfield system
to discharge dilute waste pesticide
compounds. The system consisted of a
300 gallon concrete saptic tank which
drained a conventional toilet/sink and
an outside concrete surface washdown
pad. Tank effluent was discharged
through a tile drain connected to a sink
in a starage shed. Approximately 5,000
gallons of rinsate from equipment
cleaning operations and less than 250
gallons of residual pesticide solutions
were discharged into the system
annually for about 20 years (from 1965
to 1985). Diluted pesticides known to
have been introduced into the system
with wastewater include but are not
limited to Guthion, Sevin, Malathion,
Parathion, Tetrasthylpyrophosphate
(TEPP), DDT, Tem&. Methoxychlor,
Kelthane, Lindane, Captan, Cyprez and
Benelate. Heavy metals, including lead
arsenate, and pesticide concentrates
were never discharged to the septic
tank/drainfield system. The
unpermitted discharges resulted in
investigations under RCRA and
CERCLA at the YARL facility. There
were concerns that pesticides and
solvents had leached into the
uppermost, shallow, drinking-water
aquifer becausg lceif the res?lnce Ofls

hi rmeable sands an vels,

%’M&Be submitted a RCRA pﬁ A
permit application in September 1980
and received interim status. A

reliminary assessment and site

vestigation (PA/SI) was conducted in
June 1982. Field work for the PA/SI was
limited to shallow soil sampling and a
failed attempt to drill to groundwater.
The PA/SI concluded that sofl was
contaminated due to discharges from
the septic system and that mdwam
contamination was likely, on an
assumed groundwater depth of 20 feet.
{Later the correct depth was determined
to be 35 feet). Based on the results of the
PA/SI, the Site was proposed for the
NPL in December 1982 and finalized on
September 8, 1083 (48 FR 40658). The
Site is currently on the NPL, based on
tl}e original 1982 Hazard Ranking Score
of 29.33.

On June 2, 1988, a RCRA Facility
Assessment (RFA) was completed
which included a preliminary
characterization of the conditions at the
Site, identified additional work needed
to fully characterize th Site, and
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described the results from a visual
ins;gection. The RFA assessed exposure
pathways that may be of concern given
the nature of the releases at the Site and
the substances released. Preliminary on-
site sampling identified pesticides in
seﬂtic tank water and the surroundin
subsurface soil. The report conclude
that the extent of groundwater and soil
contamination could not be assessed
without more information.

C. Characterization of Risk

Prior to remediation, the preliminary
environmental pathways of concern
related to the hazardous waste disposal
system were groundwater, on-site soils
and possibly surface water,

In 1988, YARL removed the
drainfield, sampled soil within and
outside the excavated drainfield ares,
sampled and gathered additional -
groundwater monitoring and samplin,
information from four monitoring wells
and performed in-situ aquifer testing.
Sampling was conducted far e lengthy
list of primary and indicator parameters
developed to determine groundwater
quality and to monitor for the presence
of the compounds believed to have been
discharged through the septic tank/
drainfield system.

The results of the study indicated that
the groundwater was generally
uncontaminated and that the likelihood
for groundwater contamination, as a
result of the hazardous waste disposal
activities, was very low at the Site. The
study detected a variety of hazardous
pesticides and carrier solvents in the
tank sludge and drainfield. Based on
these data, EPA decided that the Site
was subject to the requirements for
hazardous waste treatment, storage, and
disposal (TSD) facilities, under RCRA.

D. Remedial Action Selected and
Implemented Under RCRA

Based on the hazard renking score
and the initial groundwater data, clean
closure pursuant to RCRA requirements
for interim status facilities (40 CFR part
265) was undertaken instead of
initiating either a subpart B application
under RCRA or conducting a Remedial
Investigation and Feasibility Study
pursuant to CERCLA. This approach is
consistent with Ecology’s Model Toxics
Control Act Cleanup Regulations.

An initial closure plan {“cleanup
plan”) for the septic tank and drainfield,
including a monitoring plan for
sampling and analyzing groundwater
and soil, had been submitted by YARL
to EPA in January 1985. Four
groundwater monitoring wells were
installed in April 1988 at the Site. With
site risks further characterized, a final
revised closure plan was submitted on

September 12, 1989 for approval. The
September 12, 1989 final draft Closure
Plan was released for public comment
in December 1989. No comments were
received. The Closure Plan was
approved on January 30, 1990, As
required by the approved Closure Plan,
three additional wells were drilled and
completed by July 1980.

The principal elements of the Closure
Plan focused on removing the potential
sources of contamination through
removal and disposal of the septic tank
contents, excavation and removal of the
septic tank itself, washdown paed
removal, additional ba d soil
sampling, excavation and removal of
contaminated soil to obtain cleanup
levels, confirmational soil sampling
around the removed structures,
installation of groundwater monitoring
wells and one year of groundwater
sampling. Calculation of cleanup levels
for contaminants at this Site were based
on EPA's proposed RCRA subpart S
standards as described in 55 FR 30798,
July 27, 1980. Where cleanup levels for

-specific contaminants were not

identified, consistent with S,
the Agency approved cleanup levels
based on a cumulative noncarcinogenic
risk estimate of less than 1.0 assuming
daily inteke and a lifetime incremental
cancer risk of less than one {n a million
(within EPA's and Ecology's scceptable
risk range for carcinoge;g.

Approximately 40 cubic yards of
contaminated soil containing pesticides
above the cleanup levels were removed
from the former tank/pad area and
disposed of at a permitted hazardous
waste TSD facility, Two background
samples taken during the initial closure
phase (tank/pad removal) show low
parts-per-billion levels of pesticide
residuals such as Dieldrin and DDT.
These and similar substances are
expected to be found in this area due to
historical, legal application of pesticides
totally unrelated to the former YARL
segtgc disposal practices.

nfirmational analysis of samples of

remaining soil has not detected
significant concentrations of PCBs,
volatile organics semi-volatile organics
or metals, Organog‘)h_osphoms
pesticides, identified in the tank
contents, were not present in significant
quantities in Site soils. Final
confirmational soil sampling indicated
that average DDT and Dieldrin
concentrations were below cleanup
levels, Endrin and Endosulfan were
several orders of magnitude (100 to 1000
times) below cleanup levels, and other
organochlorine pesticides were not"
detected.

Analytical data based on quarterly
monitoring (45 valid samples in §

quarters) indicate groundwater
concentrations of DDT, Dieldrin and

" other regulated pesticides did not

exceed health-based criteria or cleenup
levels. No organic compounds were
detected. Minor quantities of metals,
including mercury, vanadium, and zinc,
were detected below the maximum
contaminant levels (MCLs) for drinking

water.

Confirmational monitoring of soil and
groundwater demonstrate that no
significant risk to public health or the
environment is posed by residual
materials remaining at the Site and
operation and maintenance activities are
not required at the Site. Based on the
removal of contaminated equipment and
excavation of contaminated soil, EPA
and Ecology believe that hazardous
substances have been removed from the
Site so as to allow for unlimited use and
unrestricted exposure within the Site,
that the Site is protective of public
health and the environment and no
further remedial action is needed at the
Site. Accordingly, EPA will not conduct
“five-year reviews” at this Site,

No environmental risk has been
identified for this Site. For example, no
critical habitats or endangered species
or habitats of endangered species have
been identified for this Site,

One of the three criteria for deletion
specifies that EPA may delete a site
from the NPL if the *“remedial
investigation has shown that the release
poses no significant threat to public
health or the environment and,
therefore, taking of remedial measures is
not appropriate.” EPA, with
concurrence of Ecology, believes that
this criterion for deletion has been met.
The abbreviated Remedial Investigation
and Record of Decision for the Site
conclude that there is no significant
threat to public health or the
environment and therefore no further
remedial action is necessary. Therefore,
EPA is proposing deletion of this Site
from the NPL. Documents supporting
this action are available from the docket.

Dated: June 2, 1993,
Gerald A. Emison,

" Acting Regional Administrator, Region 10.

[FR Doc. 9316544 Filed 7-12-93; 8:45 am]
BILLING CODE 6560-80-M
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FEDERAL COMMUNICATIONS same reference coordinates without the comments on or before September 14,
COMMISSION imposition of a site restriction. The 1993.
coordinates for Channels 256A and ADDRESSES: Secretary, Federal
47 CFR Part 73 270A at Walla Walla are North Latitude  Communications Commission,

[MM Docket No. 93-201; RM—-8213, RM-
8252)

Radio Broadcasting Services; Walla
Walla and Waitsburg, WA

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on two mutually exclusive
rule making petitions. The first was
filed by Walla Walla Christian
Boardcasters proposing the allotment of
Channels 256A and 270A at Walla
Walla, Washington, as the community’s
fifth and sixth local commercial FM
transmission services. The second was
filed by Brett E. Miller proposing the
allotment of Channel 270C3 at
Waitsburg, Washington, as its first local
aural transmission service. See
Supplementary Information infra.
DATES: Comments must be filed on or
before August 30, 1993, and reply
comments on or before September 14,
1993,

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioners, or their counsel or
consultants, as follows: John F.
Garziglia, Esq., Pepper & Corazzini,
1776 K Street, NW., suite 200,
Washington, DC 20006 (Counsel for
Walla Walla Christian Broadcasters);
and Brett E. Miller, 11608 Blossomwood
Court, Moorpark, California 93021
{Petitioner for Waitsburg, WA).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
93-201, adopted June 24, 1993, and
released July 8, 19893. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (room 239), 1919 M
Street, NW., Washington, DC. The
complete test of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857-
3800, 2100 M Street, NW,, suite 140,
Washington, DC 20037,

Channels 256A and 270A can be
allotted to Walla Walla in compliance
with the Commission’s minimum
distance separation requirements at the

46—-04-12 and West Longitude 118-19-
48. Channel 270C3 can be allotted to
Waitsburg in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 2.2 kilometers (1.4 miles)
southwest to avoid a short-spacing to
Station KTSL, Channel 270C3, Medical
Lake, Washington. The coordinates for
Channel 270C3 at Waitsburg are North
Latitude 46—-15-10 and 118-09-56.
Since Waitsburg is located within 320
kilometers (200 miles) of the U.S.-
Canadian border, concurrence by the
Canadian government has been
requested.

rovisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of %he public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter -
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules )

governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Michael C. Ruger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

{FR Doc. 93-16579 Filed 7-12-93; 8:45 am])
BILLING CODE $712-01-M

47 CFR Part 73

{MM Docket No. 93-182, RM—8269]
Radio Broadcasting Services;
Columbiana, AL

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner's counsel, as follows: Richard
J. Hayes, Jr., Esq., 13809 Black Meadow
Road, Greenwood Plantation,
Spotsylvania, VA 22553.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION: This is a
syncpsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
93-182, adopted June 18, 1993, and
released July 8, 1993. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC'’s
Reference Center {room 239), 1919 M
Street, NW,, Washington, DC, The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857~
3800, 2100 M Street, NW,, suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceedin&

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments,
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

Michael C. Ruger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 93-16580 Filed 7-12-93; 8:45 am]
BILLING CODE 6712-01-M

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of Columbiana
Broadcasting Company, requesting the
allotment of FM Channel 268A to
Columbiana, Alabama, as that

- community’s first local aural

transmission service. Coordinates used
for this proposal are 33-10-04 and 86—
38-45.

DATES: Comments must be filed on or
before August 30, 1993, and repiy

47 CFR Part 73
[MM Docket No. 93-185, RM-8249]

Radlio Broadcasting Services; Estes
Park, CO

AGENCY: Federal Communications .
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
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filed by Hambric Associates, seeking the
allotment of Channel 271A to Estes
Park, Colorado, as that community’s
first local FM service. Coordinates used
for this proposal are 40~22-22 and 105~
33-45.

DATES: Comments must be filed on or
before August 30, 1993, and reply

. comments on or before September 14,
1993.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Hambric
Associates, Attn.: M.R. Hambric, 10976
E. Crestline Place, Englewood, CO
80111,

FOR FURTHER INFORMATION CONTACT:

Nancy Joyner, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
93-185, adopted June 18, 1993, and
released July 8, 1993. The full text of
this Commission decision is available
for inspection and copying during
norma!l business hours in the FCC's
Reference Center (room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b} for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission.
Michael C. Ruger,

Chief, Allocations Branch, Policy and Rules
- Division, Mass Media Bureau.

[FR Doc. 93-16581 Filed 7-12-93; 8:45 am]
NUM CODE 6712-01-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1823 and 1852

Drug and Alcohol Testing of
Contractor Employees

AGENCY: National Aeronautics and
Space Administration.

ACTION: Proposed rule.

SUMMARY: NASA today publishes a
proposed rule to implement the Civil
Space Employee Testing Act of 1991
(“the Act”), which requires NASA
contractors to institute and maintain a
program for achieving a drug and
alcohol-free workforce. Contractor
programs shall provide for
preemployment, reasonable suspicion,
random, post-accident, and periodic
recurring (follow-up) testing of
contractor employees responsible for
safety-sensitive, security, or National
security functions for use, in violation
of law or Federal regulation, of alcohol
or a controlled substance.

DATES: Comments must be submitted in
writing on or before September 13,
1993. :
ADDRESSES: All comments concerning
these proposed regulations should be
addressed to David Sudduth,
Procurement Policy Division (Code HP),
Office of Procurement, NASA
Headquarters, 300 E Street, SW.,
Washington, DC 20546. Comments
regarding paperwork reduction, in
addition to being forwarded to the
designated Agency point of contact, may
also be sent to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Attention:
Jonas Neihardt, Desk Officer for NASA,
telephone (202) 3954814, 3235 NEOB,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
David S. Sudduth, Procurement Policy
Division (Code HP), Office of
Procurement, NASA Headquarters,
Washington, DC 20546, (202) 358~0485.

SUPPLEMENTARY INFORMATION:

Backgreund

NASA is publishing a proposed rule
establishing NASA's policies and
requirements regarding the
development, implementation, and
maintenance of a drug- and alcohol-free
workplace by contractors and
subcontractors performing work for
NASA.

The Civil Space Employees Testing
Act of 1991, Public Law 102-195, sec.
21, 105 Stat. 1616 to 1619 (“the Act”),
was signed into law by the President on
December 8, 1991, The Act requires

NASA to prescribe regulations within
18 months (June 9, 1993) that require

- testing of both NASA employees and -

NASA contractor employees conducting
safety-sensitive, security, and National
security functions for use, in violation
of law or Federal regulation, of slcohol
or a controlled substence. For purposes
of this proposed rule, the term
“controlled substance’ means a
controlled substance in schedules I
through V of section 202 of the
Controlled Substances Act (21 U.S.C.
812), and as further defined in
regulations at 21 CFR 1308.11-1308.15.
Consistent with the ‘‘Mandatory
Guidelines for Federal Workplace Drug
Testing Programs® (“HHS Guidelines™),
published by the Department of Health
and Human Services (53 FR 11970), and
NASA's proposed regulations for testing
of NASA employees in accordance with
the Act, the contractor’s drug testing
program shall test for the use of
marijuana and cocaine. NASA may, at
some point, publish regulations :
requiring contractor testing programs to
test for phencyclidines, amphetamines,
and opiates, but such testing is not part
of this rulemaking.

Section 21(3)(1? of the Act preempts
inconsistent state and local laws.

The Act mandates, amang other
things, privacy in collection techniques,
incorporation of the HHS Guidelines
and comparable safeguards for alcohol
testing, quantified confirmation of an
initial positive result, collection of split
samples of body fluid specimens,
confidentiality of test results, and
scientifically random selection of
employees to be tested. The Act requires
preemployment, random, post-accident,
and reasonable suspicion testing;
periodic recurring (follow-up) testing is
discretionary. NASA has elected to
make periodic recurring (follow-up)
testing a component of NASA'’s testing
requirements. The regulations require
contractors to establish and maintain a
rehabilitation program which, at a
minimum, provides for the
identification and opportunity for
treatment of those covered employees in
need of assistance in resolving problems
duse to misuse of alcohol or controlled
substances.

The contractor’s program shall
‘provide, where appropriate, for the
suspension, disqualification, or
dismissal of any employee in any
instance where a test conducted and
confirmed under the contractor's

rogram indicates that such employee

as used, in violation of applicable law
or Federal regulation, alcohol or a
controlled substance. Any covered
contractor employee determined to have
used, in violation of applicable law or
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Federal regulation, alcohol or a
controlled substance shall not be
permitted to perform the duties which
such employee performed prior to the
date of such determination. The
contractor’s program shall further
prohibit any employee from working in
a sensitive position on a NASA contract,
unless such employee %ms completed an
appropriate program of rehabilitation’
agd thpe contIr)actor has obtained the
approval of the NASA contracting
officer. -

The regulations shall apply to all
NASA prime contracts and to any
. subcontract(s) where work is performed
by an employee in a sensitive position.

The regulations require the
contracting officer to comply with the
procedures of FAR 23.506 regarding the
suspension of contract payments, the
termination of the contract for default,
and debarment and suspension of a
contractor relative to the failure to
comply with these drug and alcohol
testing requirements. The specific
causes for suspension of contract
payments, termination of the contract
for default, and debarment and
suspension are: (1) The contractor fails
to institute and maintain a program for
achieving a drug- and alcohol-free work
force in accordance with the
regulations; or (2) such a8 number of
contractor employees having been
convicted of violations of criminal drug
statutes or substantive evidence of
alcohol abuse or misuse occurring in the
workplace, as to indicate that the
contractor has failed to make a good
faith effort to provide a drug- and
alcohol-free workforce.

NASA has established a ‘‘Mission
Critical Space Systems Personnel
Reliability Program.” This program is
designed to ensure that personnel
assigned to mission-critical positions/
duties relating to the Space Shuttle and
other critical space systems, including
Space Station Freedom, designated
Expendable Launch Vehicles (ELV's),
designated payloads, Shuttle Carrier
Aircraft, and other designated resources
that provide access to space, meet
suitability screening requirements prior
to unescorted access to areas where the
Space Shuttle and/or any of the other
systems are located. The Space Shuttle
and other systems are ‘““mission critical
space systems.’’ The regulations provide
that any employees performing in
positions designated as “mission
critical” pursuant to the clause set forth
in the NASA FAR Supplement at 18—
52.246~70, ‘‘Mission Critical Space
Systems Personnel Reliability Program"’
(if the clause is applicable to the subject
contract), shall be subject to the drug
and alcohol testing requirements.

At the tims of enactment of the Act,
NASA already had implemented a Drug-
Free Workplace Program (DFWP) as
mandated by Executive Order 12564,
dated September 15, 1986, and section
503 of Public Law 100-71, dated July
11, 1987, to govern drug testing and
address the use of illegal drugs by
NASA employees.

The Act requires certain changes to
the existing NASA drug testing rules for.
NASA employees (e.g., it requires split
sample collections and preemployment
testing regulations, neither of which are
currently mandated by Executive Order
12664 or section 503 of Pub. L. 100-71),
as well as regulations covering alcohol
testing for NASA employsees. NASA is
separately publishing in the Federal
Register a Notice of Proposed
Rulemaking (NPRM} amending 14 CFR
part 1272, which includes the new drug
testing (i.e., split sample collections and
preemployment) and alcohol testing
requirements for NASA employees.

ince the Act requires the same
testing criteria for both NASA
employees and covered NASA
contractors, the contractor’s testin
program shall be consistent with the
testing procedures for NASA employees
being published in the NPRM amending
14 CFR part 1272,

Starting Date for Drug and Alcohol
Testing of NASA Contractors

NASA requests comments on the
amount of time that contractors will
need, following contract award, to begin
their drug and alcohol testing programs
in order to meet the requirements of the
proposed contract clause. Based on -
these comments, NASA will include in
the final rule guidance to NASA
contracting officers on the amount of
time that is considered reasonable for
implementing the required testing.

Procedural Requirements
Executive Order 12291

E.O. 12291, entitled “Federal
Regulation,” requires that regulations be
reviewed by the Office of Management
and Budget (OMB) prior to their
promulgation, The Director, OMB, by
memorandum dated December 14, 1984,
exempted certain agency procurement
regulations from E.O. 12291, The NPRM
falls into one of the types of regulations
exempted by OMB. Nevertheless, NASA
submitted this proposed rule to OMB for
review because of its relationship to the
proposed testing requirements for
NASA civilian employees.”

Review Under the Regulatory Flexibility
Act

The NPRM was reviewed under the
Regulatory Flexibility Act of 1980,

Public Law 96-354, which requires
preYaration of a regulatory flexibility
analysis for any rule which is likely to
have a significant impact on a
substantial number of small entities.
The NPRM reflects the minimum .
requirements to be fully compliant with
the requirements of The Civil Space
Employees Testing Act of 1991, Public
Law 102-195, section 21, 105 Stat. 1616
to 1619. The NPRM establishes no
agency discretionary regulations or
requirements beyond the minimum
requirements imposed upon the agency .
by statute that requires testing of both
NASA employees and NASA contractor
employees conducting safety-sensitive,
security, and National security
functions for uss, in violation of law or
Federal regulation, of alcohol or a
controlled substance. Therefore, NASA
certifies that the NPRM will not have a
significant economic impact on a
substantial number of small entities,
beyond the requirements of the Act.

Review Under the Paperwork Reduction
Act

NASA believes that minimal
recordkeeping requirements are being
imposed by the NPRM. NASA,
therefore, will be requesting an OMB
clearance for the NPRM under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et. seq.).

List of Subjects in 48 CFR Parts 1823
and 1852.

Government procurement.
Deidre A. Lees,
Associate Administrator for Procurement.
1. The authority citation for 48 CFR
parts 1823 and 1852 continues to read
as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1823—ENVIRONMENT,
CONSERVATION, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

2. Subpart 1823.5 is added to read as
follows:

Subpart 1823.570—Drug- and Alcohol-Free

Workforce .

1823.570-1 Scope of subpart.

1823.570~2 Definitions.

1823.570-3 Contract clause.

1823.570—4 Suspension of payments,
termination of contract, and debarment
and suspension actions.

Subpart 1823.570 Drug- and Alcohol-
Free Workforce

1823.570-1 Scope of subpart.

This subpart sets forth NASA
requirements for mandatory drug and
alcohol testing of certain contractor
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personnel. This subpart implements
section 203, National Aeronautics and
Space Act of 1958, as amended, 42
U.S.C. 2473, 72 Stat. 429; Civil Space
Employee Testing Act of 1991, Public
Law 102-195, section 21, 105 Stat. 1616
to 1619.

1823.570-2 Definitions.

As used in this subpart employee and
controlled substance are as defined in
FAR 23.503. The use of a controlled
substance in accordance with the terms
of a valid prescription, or other uses
authorized by law shall not be subject
to the requirements of this section.

Employee in a sensitive position
means a contractor or subcontractor
employee who has been granted access
to classified information; a contractor or
subcontractor employee in other
positions that the contractor or
subcontractor determines could
reasonably be expected to affect safety,
security, National security, or functions
other than the foregoing requiring a high
degree of trust and confidence.

1823.570-3 Contract clause.

(a) The contracting officer shall insert
the clause at 1852.223-74, “Drug- and
Alcohol-Free Workforce,” in all
solicitations and contracts that require
contractor employees to have access to
classified information; perform in
positions responsible for safety-

. sensitive, security, or National security
functions in the performance of work
under a Government contract; perform
in positions designated *‘mission
critical” pursuant to the *Mission
Critical Space Systems Personnel
Reliability Program” clause set forth at
1852.246-70; or when the contracting
officer determines that the clause is
necessary for the purpose of protecting
the health or safety of those using or
affected by the product of, or
performance of, the contract.

(b) The clause shall not apply to
commercial or commercial type
products as contemplated in FAR
11.001. The clause shall not apply to a
contract, or to the part of a contract, that
is performed outside of the United
States and its territories and
possessions. The clause shall not apply
to any contract below the small
purchase threshold as set forth in
section 4(11) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403).

1823.570-4 Suspension of payments,
termination of contract, and debarment and
suspension actions.

(a) The contracting officer shall
comply with the procedures of FAR
23.506 regarding the suspension of
contract payments, the termination of

the contract for default, and debarment
and suspension of a contractor relative
to failure to comply with NFS
1852.233-74, Drug- and Alcohol-Free
Workforce.

(b) For purposes of NFS 1852.233-74,
Drug- and Alcohol-Free Workforce, the
specific causes for suspension of
contract payments, termination of the
contract for default, and debarment and
suspension of the contractor are:

(1) The contractor fails to comply
with the specific requirements of
paragraphs (b), (c), (d) and {e) of the
contract clause set forth at NFS
1852.233-74; or

(2) Such a number of contractor

mployees having been convicted of

olations of criminal drug statutes or
substannve evidence of alcohol abuse or
misuse occurring in the workplace, as to
indicate that the contractor has failed to
make a good faith effort to provide a
drug- and alcohol-free workforce.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT .
CLAUSES

3. Section 1852.223-74 is added to
read as follows:

1852.223-74 Drug- and aicohol-free
orkforoo.

rescribed in 1823.570-3, insert
the f lowing clause:

Drug- and alcohol-free workforce (xxxx 1993)

(a) Definitions. As used in this clause the
terms employee, controlled substance, and
employee in a sensitive position, are as
defined in NFS 1823.570-2.

(b} The Contractor shall institute and
maintain a program for achieving a drug- and
alcohol-free workforce. As a minimum, the
program shall provide for preemployment,
reasonable suspicion, random, and post-
accident testing of contractor employees in
sensitive fwsitions for use, in violation of law
or Federal regulation, of alcohol or a
controlled substance. NASA Management
Instruction (NMI) 3792.3B, “NASA Plan for
a Drug-Free Workplace,” dated December 17,
1991, in Appendix C of the NMI, sets forth
guidelines that NASA follows in making
determinations as to which of its employees
are in sensitive positions. Contractors may
follow these NASA guidelines in making
determinations as to which of its employees
performing on this contract are “employes(s)
in a sensitive position,” and are thus subject
to the testing requirements of this clause.
Any employees performing in positions
designated as “mission critical” pursuant to
the clause set forth at 1852.246-70, “Mission
Critical Space Systems Personnel Reliability
Program"” (if the clause is applicable to this
contract), shall be subject to the testing
requirements of this clause. The Contractor’s
drug testing program shall test for the use of
marijuana and cocaine. The Contractor’s drug
testing program shall conform to the
“Mandatory Guidelines for Federal
Workplace Drug Testing Programs”

published by the Department of Health and
Human Services (53 FR 11870), April 11,
1988, and the requirements set forth in 14
CFR part 1272, “Procedures for NASA Drug
Testing and Alcohol Testing ngmm

(c) The Contractor’s program shall provide,
where appropriate, for the suspension,
disqualification, or dismissal of any
employee in any instance where a test
conducted and confirmed under the
Contractor’s program indicates that such
employee has used, in violation of applicable
law or Federal regulation, alcohol or a
controlled substance.

(d) Any such employee determined to have
used, in violation of applicable law or
Federal regulation, alcohol or a controlled
substance after the initiation of contract
performance who engaged in such use while
on duty; or prior to such use had undertaken
or completed a rehabilitation program
described in paragraph (e) of this clause; or
following such determination, refuses to
undertake such a rehabilitation program; or
following such determination, fails to
complete such a rehabilitation program, shall
not be permitted to perform the duties which
such individual performed prior to the date
of such determination. The Contractor’s
program shall further prohibit any such
employee from working in a sensitive
position on a NASA contract, unless such
employee has completed a program of
rehabilitation described in paragraph (e} of
this clause and the Contractor has obtained
the approval of the Contracting Officer.

(e) The Contractor shall institute and
maintain an appropriate rehabilitation

program whi i shall, as & minimum provide
for the identification and opportunity for
treatment of employees whose duties include
responsibility for safety-sensitive, security, or
National security functions who are in need
of assistance in resolving problems with the
use of alcohol or controlled substances.

(f) The requirements of this clause shall
take precedence over any state or local
Government laws, rules, regulations,
ordinances, standards, or orders that are
inconsistent with the requirements of this
clause.

(8) This clause shall apply to the prime
contract and to any subcontract where work
is performed by an employee in a sensitive
position.

(End of clause)

[FR Doc. 83-16182 Filed 7-12-93; 8:45 am]
BILLING CODE 7810-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on Petition
To List the Alaska Breeding Population
of Doveklie as Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of petition finding
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SUMMARY: The U.S. Fish and Wildlife
Service {Service) announces a 90-day
finding for a petition to add the Alaska
breeding population of the dovekie {Alle
alle) to the List of Endangered and
Threatened Wildlife. The Service finds
the petition did not present substantial
information indicating the requested
action mey be warranted. The Alaska
breeding population of dovekies does
not meet the definition of species under
section 3{15) of the Endangered Species
Act.

DATES: The finding announced in this
notice was made on July 6, 1993,
Comments and materials related to this
petition finding may be submitted to the
Field Office at the address listed below
until further notice. .
ADDRESSES: Information, comments, or
questions concerning the Alaska
dovekie petition may be submitted to
the Field Supervisor, Anchorage
Ecological Services Field Offics, U.S.
Fish and Wildlife Service, 605 West 4th
Avenue, room G-62, Anchorage, Alaska
99501. The petition, finding, supporting
data, and comments will be available for
public inspection, by eppointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT:

Jean Cochrane, Endangered Species
Specialist at the above address
(telephone 907/271-2888),

SUPPLEMENTARY INFORMATION:
Background

Section 4(b}{3XA) of the Endangered
Species Act of 1873, as amended (16
U.S.C. 1531-1544) (Act), requires that
the Service make a finding on whether
a petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating the
petitioned action may be warranted. To
the maximum extent practicable, this
finding is to be made within 90 days of
receipt of the petition, and the finding
is to be promptly published in the
Federal Register. If the finding is
positive, the Service is also required to
promptly commence a status review of
the species.

On March 28, 1993, Mr. Scott Felker
submitted a letter to the Secretary of the
Interior petitioning the Service to list
the Alaska breeding population of
dovekies as an endangered species
pursuant to the Act. The petition was
received on April 7, 1993, The
petitioner describes dovekies in Alaska
&s endangered because of their very low
numbers and great distance to the
nearest breeding colonies.

This finding 1s based on various
documents, including published and
unpublished studies, agency

documents, and literature syntheses.
Ressarchers, wildlife managers, and
local residents familiar with the species
were interviewesd. All documents on
which this finding is based are on file
in the Service’s Ecological Services
Field Office in Anchorage, Alaska.

Any species that is in danger of
extinction throughout all or a significant
portion of its range may be declared an
endangered species under the Act. The
term *‘species” is defined by the Act to
include “subspecies * * * and any
distinct population segment of any
species which interbreeds when
mature” (16 U.S.C. 1532(16)).

Dovekies breed in the Palearctic at
Greenland, Iceland, Russia, and, in
Norway, at Jan Mayen Island, Bear
Island and Spitsbergen (American
Ornithologist’s Union [A.O0.U.] 1983).
They probably breed on Bering Sea
islandl; in Alaska and possibly in
Canada (A.O.U. 1983, Smith 1973, Day
ot al. 1988). They winter in the North
Atlantic and are seen infrequently south
to Bermuda and the Mediterranean Sea
{A.0.U. 1983). Dovekies are also seen
infrequently alonf the Arctic coast of
Alaska and Canada and in the interior
of northeastern North America {A.O.U.
1983), and in southwestern Alaska
(Kessel and Gibson 1978). Thus, the
Service's primary objective was to
determine whether the petition
presented substantial information that
indicated dovekies in Alaska meet the
definition of species under section 3(15)
of the Act.

The dovekie, a high-Arctic member of
the alcidae or auk family of sea birds,
breeds in greatest abundance at large
colonies in Greenland. Evans (1984a)
estimated the total population size for
Greenland may be in the region of 8-25
million pairs. Farther east, a few pairs
remain in colonies in Iceland, and in
Norway, 50,000 pairs nest at Jan Mayen,
10,000 pairs at Bear Island, and
400,000-1.6 million pairs at Sgiltsbergen
{Evans 1984b). In the Russian high -
Arctic, they nest at Novaya Zemlya (10—
50,000 pairs), Franz Josef Island
(250,000 pairs) and Servernaya Zemlya
on the Laptev Sea (>75,000 pairs)
(Golovkin 1984). Dovekies from Franz
Josef Island and possibly Servernaya
Zemlya are considered a distinct
subspecies, Alle alle polaris, slightly
larger than the more widespread A. a.
alle (Stenhouse 1930, Vaurie 1965,
Cramp 1984, all in Day et al. 1988).

Day st al. (1988) reviewed the
distribution and subspecies of the
dovekie in Alaska and summarized the
following. No ornithologist has '
documented successful nesting in

~ Alaska, but recent, repeated dovekie

observations at auklet colonies on Little

Diomeds, King, St. Lawrence and St.
Matthew islands suggest that dovekies
are attempting to breed at these sites.
The wintering area for Alaska dovekies
is not known. The relstive scarcity of
dovekie sightings at sea in Alaska,
despite thousands of hours of pelagic
seabird surveys in the past 15 years,
indicates how rare they are in Alaska
(Day et al. 1988). Day et al. (1988)
conclude that ali 10 Alaska dovekie
specimens they examined are the
nominate race A. a. alle, rejecting the
original identification of one St.
Lawrence Island birds as A. a. polaris
(Sealy et al. 1971).

While dovekies have not been
documented breeding in Canada they
are commonly sighted along the coast
from Baffin Bay and Davis Strait to
Hudson Bay, and rarely sighted
westward to Banks Victoria Islands,
Northwest Territories and north to
Melville and Ellesmere Islands (Smith
1973, Godfrey 1986), Smith (1973) -
reported that Native residents of
western Victoria Island end Banks
Island, Northwest Territories, have local
names for dovekies, which they see
almost every 3

The Service evaluated the petition’s
premisa that dovekies in Alaska are a
significant J)opulation segment distinct
from abundant populations in
Greenland, Norway and Russia. The
petitioner states that “the fact that

.various Native groups [at Little Diomede

and St. Lawrenca islands) have given
the dovekie Eskimo names indicates
they must have once been more
common than today.” Further, since the
presumed Alaska breeding sites are
nearly 2,000 miles from the closest
documented breeding colony, the
petitioner states that neighboring
populations would not be expected to
naturally reestablish the Alaska
poKulation if it were extirpated.

11 available published records,
dating back to the first half of this
century, indicate that dovekies have
always been rare in Alaska. Gabrielson
and Lincoln {1959) found only one
record for the species in Alaska and Fay
and Cade (1959) did not record dovekies
at St. Lawrence Island. In the Alaska
Seabird Management Plan, the Service
estimated that only 10 dovekies breed in
Alaska (U.S. Fish and Wildlife Service
1891), although the source of this
astimate was not documented (V.
Mendenhall, U.S. Fish and Wildlife
Service, Anchorage, AK, pers. comm.).

R. Menadelook collected a dovekis
specimen at Little Diomede Island in
1948 (Hanna 1961). He claimed the
dovekie “is very rare on this island, its
occurrepce being in my estimation
about one in 50,000 of other auklets”



Federal Register / Vol. 58, No. 132 / Tuesday, July 13, 1993 / Proposed Rules

37701

(Hanna 1961:338). Holmes (1968:86)
observed a dovekie at St. George Island
in 1958 and was told at the time by local
Natives that they “‘usually see a few
every year.” He concluded dovekies
were uncommon inhabitants of the
Bering Sea islands. And in 1965,
Breckenridge (1966) was shown a
captured dovekie on Little Diomede
Island. Based on comments from Native
hunters, Breckenridge (1966) concluded
that a very small population of dovekies
had been nesting on Little Diomede for
some years.

Bedard (1966) spent eight months on
St. Lawrence Island in 1965 and 1966
and saw five dovekies. He reported local
Natives’ claims that dovekies are
present in small numbers year after
year. Bedard presumed that dovekies
spend the winter in the Bering Sea.
*“The only time for their reaching the
Bering Sea is during their post-breeding
dispersal in the early fall when several
water routes are opened between their
breeding grounds {in Greenland or
Russia] and the Bering Strait. It is also
apparent that this process must be
repeated with some regularity in order
to account for their continuous
presence, at least in the St. Lawrence
Island waters.” In other words, Bedard
thought dovekies are routinel
dispersing in small numbers from their
major breeding grounds to Alaska,
where they apparently remain to nest
occasionally. Bedard (1966) provides no
evidence that dovekies were ever more
abundant.

Finally, Sealy et al. (1971) reviewed
the evidence for dovekies on St.
Lawrence Island and concluded the
species had arrived recently on the
island. “Their small numbers and bi-
racial characters [now identified as A. a.
alle, but earlier confused with the
similar A. a. polaris] indicate that these
pioneers reached this area very recently.
While some breeding colonies may have
become established already on some of
the islands, their numbers are probably
augmented occasionally also by the

arrival of new immigrants from the
North Atlantic centers. Specimens have
been taken in recent years along the
potential dispersion routes by which
these birds must pass to reach the
Bering Sea; e.g., * * * Northwest
Territories * * * Barrow, Alaska * * *
and New Siberian Islands * * *' (Sealy
et al. 1971:332).

Alaskan ornithologists consider
dovekies peripheral, “invasive" or
naturally rare in Alaska (personal
communications with B. Kessel, D.
Gibson and E. Murphy, University of
Alaska, Fairbanks; A. Fowler, T.
DeGange, V. Mendenhall and J. Piatt,
U.S. Fish and Wildlife Service,
Anchorage, AK; A. Sowls, U.S. Fish and
wildlife Service, Homer, AK; and R.
Day, Alaska Biological Research,
Fairbanks, AK). Native elders from’
Gambell, St. Lawrence Island, report
that a few dovekies are seen locally and
they nest on the local mountain (W.
James, Sr., G. Koonoka, and C. Ungott,
pers. comm.). None of the Gambel
informants have noticed a decline in
dovekies. Elders from Savoonga, St.
Lawrence Island, report seeing “a few"’
dovekies locally and three informants
have seen them nesting on the
mountains near town (A. Akeya, A.
Alowa, N. Alowa, F. Kingeekuk, Sr., E.
Kogassagon, and E. Toolie, pers.
comm.). Five of the Savoonga elders
{ages 5080 years) believe dovekies
were more common in the past, but
none have heard of dovekies being
harvested. S. Steinaker {(U.S. Bureau of
Land Management, Fairbanks, AK, pers.
comm.) interviewed residents at Little
Diomede in 1985 and 1987, and was
told that dovekies had always been rare
there. Despite searching for dovekies,
she saw only two. Dovekies are
occasionally caught by Natives netting
auklets for food at Little Diomede (A.
Fowler and J. Piatt, U.S. Fish and
Wildlife Service, Anchorage, AK and S.
Steinaker, pers. comm.).

In summary, ornithologists and
marine bird specialists uniformly

classify Alaska dovekies as a peripheral
immigrant to the Bering Sea from the
species’ enormous breeding colonies in
Greenland and Russia. Based on
available anecdotal information,
summarized above, dovekies have been
rare in Alaska since at least the 1940s.
Due to their historical and present
rarity, the Service concludes that
dovekies in Alaska do not constitute a
significant component of the species’
overall population.

The Service finds that the data
contained in the petition, referenced in
the petition, and otherwise available to
the Service do not present substantial
scientific or commercial information
indicating that the petitioned action
may be warranted. Dovekies in Alaska
do not meet the definition of a species
or distinct population segment under
section 3(15) of the Act. Hence, the
Service finds that Alaska breeding
dovekies should not be listed as
endangered or threatened under the Act.

References Cited

A complete list of all the references
cited herein, as well as others, is
available upon request from the
Anchorage Ecological Services Field
Office (see ADDRESSES section).

Author

The primary author of this notice is
Jean Fitts Cochrane (see ADDRESSES
section). '

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeseping requirements, and
Transportation.

Authority: 16 U.S.C. 1531-1544.

Dated: July 6, 19983,

Richard N. Smith,

Director, U.S. Fish and Wildlife Service.

[FR Doc. 93-16518 Filed 7-12-93; 8:45 am]
BILUNG CODE 4310-56-M
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This section of the FEDERAL REGISTER
containg documents other then rules or
proposed miles that ars applicable to the
public. Notioss of hearings and investigations,
committes meetings, agency decisions and
rulings, delegations of authority, filing of

~ petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
saction.

DEPARTMENT OF AGRICULTURE
Forest Service

Exemptions of Bristow Cabin and
Bristow Roadside Salvage Timber
Sales From Appeal

AGENCY: Forest Service, USDA.,

ACTION: Notification that a salvage
timber project to recover insect-killed
timber is exempt from appeal under the
provisions of 36 CFR part 217.

SUMMARY: A mountain pine beetle
epidemic in the Bristow Creek drainage
{Compartment 4) on the Fisher River
Ranger District, Kootenai National
Forest, has killed approximately 20 to
100 percent of the {())dgepole pine
within the analysis area. In February
1993, the Fisher River District Ranger
proposed a salvage timber sale to
recover damaged timber in the affected
area. The District Ranger has
determined, through an environmental
‘analysis documented in the Decision
Memo and project file for the Bristow
Cabin and Roadside Salvage Timber
Sales, that there is good cause to
expedite these actions to rehabilitate
National Forest System lands and
recover damaged resources. Salvage of
high-value, dead lodgepole pine that is
suitable as house logs must ge
accomplished (}uickly to avoid further
deterioration of the house logs. In
addition, salvage of dead lodgepole pine
must be accomplished quickly to avoid
further deterioration of the timber, to
minimize fire danger and to clear road
surfaces and ditches to allow free
movement of seasonal runoff and
decrease erosion potential,

EFFECTIVE DATE: Effective on ]uly 13,
1993.

FOR FURTHER INFORMATION CONTACT:

Lawrencs Froberg, Fisher River District
Ranger, Kootenai National Forest, 12557
HWY. 37, Libby, MT 59923. Telephone:
406-293-7773.

SUPPLEMENTARY INFORMATION: A
mountain pine beetle epidemic occurred
in the Bristow Creek drainage
(Compartment 4) on the Fisher River
Ranger District during the last several
years. The project area is located within
Management Areas (MA) 11,12 and 15
as designated by the Kootenai Forest
Plan (September 1987) as suitable
timberland and big game winter/
summer range. A small portion of the
projoct area is located within MA 18
which has a goal to maintain existing
vegetation until regeneration can be
assured. This MA allows salvage harvest
to prevent the spread of insects and
diseass to adjacent areas.

This proposal is designed to meet the
following needs: (1) Clear road surfaces

‘and ditches of dead lodgepole pine to

enable road maintenancs to be
accomplished without barriers of down
material, allow free movement of
seasonal runoff and reduce erosion
potential; (2} minimize fire dangsr,
protect existing regenerated stands and
allow access for fire supprassion by
reducing dead lodgepole pine fuel
accumu adjacent to system roads;
(3) expedite the salvage of high-value
house logs before these products are no
longer merchantable or useable for
house logs; and (4) contribute to a
continuing supply of timber for industry
by salvaging dead lodgepole pine before
it deteriorates in valus.

An interdisciplinary team was
convened, and scoping began in
Februery 1993. Two alternatives werse
analyzed, no treatment {no action) and
a salvage and rehabilitation proposal
(proposed action). The selected

alternative would salvage approximately

730 thousand board feet from
approximataly 221 acres. Bristow Cabin
Salvage consists of helicopter yarding of
quality house logs on approximately 125
acres. Bristow Roadside Salvage consists
of salvaging 96 acres of dead lodgepole
pine along existing system roads
through use of conventional tractor
methods. The salvage area is accessible
from existing roads.

The salvage timber sale project is
designed to accomplish the objectives as
quickly as possible to reduce the
potential of wildfire and to recover
merchantable house logs before they
deteriorate and removal becomes
economically infeasible. To expedite
implementation of this decision,
procedures outlined in 36 CFR

217.4(a)(11) are being followed. Under
this Regulation the following may be
exempt from appeal:

Decisions related to rehabilitation of
National Forest System lands and recovery of
forest resources resulting from natural
disasters or other natural phenomena * * *
when the Ragional Forester * * * determines
and gives notice in the Federal Register that
good cause exists to exempt such decisions
from review under this part.

Based upon the environmental
analysis documented in the Decision
Memo and the project file for the
Bristow Cabin and Roadside Salvage
Timber Sales, { have determined that
good cause exists to exempt this
decision from administrative review.
Therefore, upon publication of this
notice, this project will not be subject to
review under 36 CFR part 217.

Dated: July 7, 1993.

Jack A. Blackwell,

Acting Deputy Regional Forester, Northern
Region.

[FR Doc. 93-16514 Filed 7-12-93; 8:45 amj
BILLING CODE 3410-44-M

Exemption of 7990 Blowdown Salvage
Timber Sale Project From Appeal

AGENCY: Forest Service, USDA.

ACTION: Notification that a timber
salvage and rehshilitation project
designed to recover blown-down timber
is exempt from provisions of 36 CFR
part 217,

SUMMARY: In October 1891, usually
strong winds in localized areas across
the Rexford Ranger District of the
Kootenaj National Forest produced
areas of wind-thrown timber. The
Rexford District Ranger proposed a
salvage timber sale to recover damaged
sawtimber in the affected area.

The District Ranger has determined,.
through a Decision Memo and
environmental analysis in the
supporting project file, that there is
good cause to expedite these actions to
rehabilitate National Forest System
lands and recover damaged resources.
Salvage of commercial sawtimber
within the area affected must be
accomplished (}mckly to avoid further
deterioration of sawtimber and reduce
the risk of wildfire.

- EFFECTIVE DATE. Effective on July 13,

1993.
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FOR FURTHER INFORMATION CONTACT: )
Drew Bellon; Rexford District Ranger;
Kootenai National Forest; 1289 Highway
93 North; Eureka, MT 59917,
Telephone: 406—-296~2536.

SUPPLEMENTARY INFORMATION: Severe
windstorms on October 16, 1991,
damaged approximately 22 acres of
timber in the Briery Creek area. The
wind-thrown timber is located within
lands designated as suitable for timber
management and assigned to
Management Area 12 (Kootenai Forest
Plan, September 1987). In the winter of
1991, the Rexford District Ranger
proposed to salvage wind-damaged
timber in the Briery Creek area. This
proposal is designed to meet the :
following needs: (1} Recover dead and
dying timber before it loses its
commercial value, (2) rehabilitate the
affected timber stands, and (3] reduce
the potential for wildfire by reducing
fuel loading. An interdisciplinary team
was convened, and scoping began in
1992. Two alternatives were analyzed;
no treatment (no action) and a salvage
and rehabilitation proposal (proposed
action).

The selected alternative will salvage
approximately 158 MBF of dead and
damaged timber from approximately 22
acres. All salvage areas are accessible
from existing roads; ne road
construction or reconstruction will
occur.

The sale and accompanying work is
designed to accomplish the objectives as
quickly as possible to reduce the fuel
accumulations and to recover
merchantable sawtimber before it
deteriorates and removal becomes
infeasible. To expedite implementation
of this decision, procedures cutlined in
36 CFR 217.4(a)(11) are being followed.
Under this Regulation the following
may be exempt from appeal:

Decisions related to rehabilitation of
National Forest System lands and recovery of
forest resources resulting from natural
disasters or other natural phenomena, such
as* * *“gseverewind * * * when the
Regional Forester * * * determines and
gives notice in the Federal Register that good
cause exists to exempt such decisions from
review under this part.

Based upon the information presented
in the 7990 Blowdown Salvage Decision
Memo and project file, I have
determined that good cause exists to
exempt this decision from
administrative review. Therefore, upon
publication of this notice, this project

will not be subject ta review under 36
CFR part 217.

Dated: July 7, 1993. °
Jack A. Blackwell,
Acting Deputy Regional Forester, Northern
Region.

[FR Doc. 93-16515 Filed 7-12-93; 8:45 am} -

BILUNG CODE M10-1-M

Exemption of Good Creek Blowdown

~ Salvage Timber Sale From Appeal

AGENCY: Forest Service, USDA.

ACTION: Notification that a timber
salvage and rehabilitation projoct
designed to recover blown-down timber
is exempt from provisions of 36 CFR
part 217. :

SUMMARY: On October 16, 1991,
unusually strong winds in localized
areas across the Rexford Ranger District
of the Kootenai National Forest
produced areas of wind-thrown timber.
The Rexford District Ranger proposed a
salvage timber sale to recover damaged
sawtimber in the affected area.

The District Ranger has determined,
through the Decision Memo and
environmental analysis in the
supporting project file, that there is
good cause to expedite these actions to
rehabilitate National Forest System
lands and recover damaged resources.
Salvage of commercial sawtimber
within the area affected must be
accomplished t}uickly to avoid further
deterioration of sawtimber and reduce
the risk of wildfire. :

EFFECTIVE DATE: Effective on July 13,
1993.

FOR FURTHER INFORMATION CONTACT:
Drew Bellon; Rexford District Ranger;
Kootenat National Forest; 1299 HWY, 93
North; Eureka, MT 58917. Telephone:
(406) 296-2536.

SUPPLEMENTARY INFORMATION: Severe
windstorms in the fall of 1991 damaged
approximately 25 acres of timber in the
Good Creek area. The wind-thrown
timber is located within lands
designated as suitable for timber
management and assigned to

Management Area 12 (Kootenal Forest ~

Plan, September 1987). In the winter of
1991, the Rexford District Ranger
pro sed salvage of wind-damaged

r in the Good Creek area. The
?roposal is designed to meet the

- following needs: (1) Recover dead and

dying timber before it loses its
commercial value, (2) reduce the
otential for wildfire by reducing fuel
oading, and (3) rehabilitate the affected
timber stands. An interdisciplinary team
was convened, and scoping began in
1992. Two alternatives were analyzed;
no treatment (no action) and a salvage

and rehabilitation proposal (propased
action).

The selected alternative will salvage
approximately 200,000 board feet of
dead and damaged timber from
approximately 25 acres. All salvage
areas are accessible from existing roads;
no road construction or recanstruction
will occur.

The sale and accompanying work is
designed to accomplish the objectives as
quickly as possible to reduce the fuel
accumulations, and to recover
merchantable sawtimber before it
deteriorates and removal becomes
infeasible. To expedite implementation
of this decision, procedures outlined in
36 CFR 217.4(a)(11) are being followed.
Under this Regulation the following

‘may be exempt from appeal:

Decisions related to rehabilitation of
Nationa} Forest System lands and recovery of
forest resources resulting from natural
disasters or other na phenomena, such
as* * *gevere wind * * * when the
Regional Forester * * * determines and
gives notice in the Federal Register that good
cause exists to exempt such decisions from
review under this part.

Based upon the information presented
in the Good Creek Salvage Decision
Memo and project file, I have
determined that good cause exists to
exempt this decision from
administrative review. Therefore, upon
publication of this notice, this project
will not be subject to review under 36
CFR part 217. .

Dated: July 7, 1993.

Jack A. Blackwell,

Acting Deputy Regional Forester, Narthern
Region.

[FR Doc. 83-16516 Filed 7-12-93; 8:45 am}
BILLING CODE 3410-11-M

Hawall Troplcal Forest Recovery Task
Force

AGENCY: Forest Service, USDA.,
ACTION: Notice of meeting.

SUMMARY: The Hawaii Tropical Farest
Recovery Task Force will meet in
Honolulu, Hawali, July 30, 1993, 9 a.m.,
to § p.m. The Task Force is composed
of 12 members, including the
Administrator of the Department of
Land and Natural Resources, State of
Hawaii and eleven others appointed by

.the Gavernor of Hawaii and by the

Secretaries of Agriculture and Interior.
During this first organizational meeting,
the members will review the legislative
intent and background of the Task
Force; elect a chairperson; and devise a
12-month process to develop
recommendations to help better
steward—manage, protect and use—the
tropical forests of Hawaii through
expanded assnstance and research. This
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first organizational meeting is open to
observers from the public; however,
participation is limited to Task Force
members. Persons who wish to bring
tropical forest recovery matters to the
attention of the Task Force should file
written statements with the Task Force
before or after the meeting.

DATES: The meeting will be held July 30,
1093.

ADDRESSES: The meeting will be held at
the Department of Land and Natural
Resources, Chairman’s Conference
Room, 1151 Punchbowl St., room 130,
Honolulu, Hawaii 96813, Send written
comments to Michael Buck,
Administrator, Division of Forestry and
Wildlife, 1151 Punchbowl Street,
Honolulu, HI 96813, (808) 587-0166;
FAX: (808) 587-0160. ‘

FOR FURTHER INFORMATION CONTACT:
Jerilyn Levi, Office of the Deputy Chief
for State and Private Forestry, (202)
205-1683.

Dated: July 7, 1993.
Michael T. Rains,
Acting Deputy Chief.
[FR Doc. 93-16524 Filed 7-12-93; 8:45 am|
BILLING CODE 3410-11-M

Memorandum of Understanding With
Animal and Plant Health Inspection
Service on Animal Damage
Management

AGENCY: Forest Service, USDA.
ACTION: Notice of availability.

SUMMARY: The Forest Service gives
notice of a Memorandum of
Understanding (MOU) with the Animal
and Plant Health Inspection Service
{APHIS}—Animal Damage Control unit,
This Memorandum clarifies
responsibilities of the respective
agencies and commits them to fostering
a partnership in discharging the Federal
obligation under the Animal Damage
Control Act of March 2, 1931 (7 U.S.C.
426—426b) in managing wild vertebrates
causing damage on National Forest
System lands.

The MOU recognizes the authority of
APHIS and state agencies to conduct
predator control activities on National
Forest System lands. It further clarifies
the role of each Forest Supervisor in
cooperating with APHIS in completing
necessary site-specific environmental
analysis and,documentation of actions
proposed by APHIS and providing '
mitigation measures to ensure that
animal damage management activities
performed by APHIS are compatible
with direction provided in forest plans.
EFFECTIVE DATE: This Memorandum of
Understanding was signed on June 18,

1993, and remains in effect until
superseded. ‘
FOR FURTHER INFORMATION CONTACT:
Interested parties may obtain single
copies of the Memorandum of
Understanding by writing or calling
Tom Darden, Wi?’dlife and Fisheries,
USDA Forest Service, P.O. Box 86090,
Washington, DC 20090-6090; (202) 205—
1275.

Dated: July 7, 1993,
George M. Leonard,
Associate Chief. .
[FR Doc. 93-16474 Filed 7-12-93; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Transportation and Related Equipment
Technical Advisory Committee;
Partially Closed Meeting

A meeting of the Transportation and
Related Equipment Technical Advisory
Committee will be held August 5, 1993,
9:30 a.m., in the Herbert C. Hoover

" Building, room 1617M(2), 14th Street &

Pennsylvania Avenue, NW,,
Washington, DC. The Committee
advises the Office of Technology and
Policy Analysis with respect to
technical questions which affect the
level of export controls applicable to
transportation and related equipment or
technology.

Agenda: General Session

1. Opening Remarks by the Chairman or
Commerce Representative.

2, Introduction of Members and Visitors,

3. Presentation of Papers or Comments by
the Public.

4. Discussion of recent revisions to the
Export Administration Regulations.

5. Discussion of preparation for COCOM
List Review and Missile Technology Control
Regime (MTCR) Annex Review.,

6. Discussion of Nonproliferation
Sanctions.

Executive Session
7. Discussion of matters properly classified
under Executive Order 12356, dealing with

the U.S. and COCOM control programs and
strategic criteria related thereto.

The General Session of the meeting
will be open to the public and a limited
number of seats will be available. To the
extent time permits, members of the
public may present oral statements to
the Committee. Written statements may
be submitted at any time before or after
the meeting. However, to facilitate
distribution of public presentation
materials to Committee members, the
Committee suggests that you forward
your public presentation materials two

weeks prior to the meeting to the
following address: Ms. Lee Ann
Carpenter, TAC Unit/OAS/EA/BXA,
Room 1621, U.S. Department of
Commerce, Washington, DC 20230.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on January 18,
1993, pursuant to section 10(d) of the
Federal Advisory Committes Act, as
amended, that the series of meetings or
portions of meetings of the Committee
and of any Subcommittee thereof,
dealing with the classified materials
listed in 5 U.S.C. 552(c)(1) shall be
exempt from the provisions relating to
public meetings found in section 10
(a)(1) and (a)(3), of the Federal Advisory
Committee Act. The remaining series of
meetings or portions thereof will be
open to the public.

A copy of the Notice of Determination
to close meetings or portions of
meetings of the Committee is available
for public inspection and copying in the
Central Reference and Records
Inspection Facility, room 6020, U.S.
Department of Commerce, Washington,
DC. For further information or copies of
the minutes call 202—482-2583.

Dated: July 6, 1993.
Betty A. Ferrell,
Director, Technical Advisory Committee Unit.

. [FR Doc. 93-16576 Filed 7-12-93; 8:45 am]

BILLING CODE 3510-DT-M

Regulations and Procedures Technical
Advisory Committee; Partially Closed
Meeting .

A meeting of the Regulations and
Procedures Technical Advisory
Committee will be held July 28, 1993, at
9:30 a.m., in the Herbert C. Hoover
Building, room 1617M(2), 14th Street
and Pennsylvania Avenue, NW.,
Washington, DC. The Committéee
advises the Office of Technology and
Policy Analysis on implementation of
the Export Administration Regulations
(EARS), and provides for continuing
review to update the EARS as needed.

Agenda

General Session

1. Opening remarks by the Chairman.

2. Presentation of papers or comments by
the public.

3. Status report on working group projects.

4, Review of Regulatory Projects.

5. Election of new Chairman.

Executive Session

6. Discussion of matters properly classified
under Executive Order 12356, dealing with
the U.S. and COCOM control program and
strategic criteria related thereto.
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The General Session of the meeting
will be open to the public and a limited
number of seats be available. To the
extent that time permits, members of the
public may present oral statements to
the Committea. Written statements may
be submitted at any time before or after
the meseting. However, to facilitate the
distribution of public presentation
materials to the Committee members,
the Committee suggests that presenters
forward the public presentation
materials two weeks prior to the
meetings date to the following address:
Ms. Lee Ann Carpenter, TAC Unit/OAS/
EA/BXA Room 1621, U.S. Department
of Commerce, 14th & Pennsylvania
Ave., NW,, Washington, DC 20230.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on January 18,
1993, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended, that the series of meetings or
portions of meetings of the Committes
and of any Subcommittees thereof,

. dealing with the classified materials
listed in 5 U.S.C. 552b(c)(1) shall be
exempt from the provisions relating to
public meetings found in settion
10{a)(1) and (a)(3), of the Federal
Advisory Committee Act. The remaining
series of meeﬁntgﬁ or portions thereof
will be open to the public.

A copy of the Notice of Determination
to close meetings or portions of
meetings of the Committee is available
for public inspection and copying in the
Central Reference and Records
Inspection Facility, room 6020, U.S.
Department of Commerce, Washington,
DC. For further information, call Lee
Ann Carpenter at (202) 482-2583.

Dated: July 6, 1993.

Betty Anne Ferrell,

Director, Technical Advisory Committee Unit.
{FR Doc. 93-16577 Filed 7~12-93; 8:45 am]
BILLING CODE 3510-0T-M

-

Minority Business Development
Agency

[Project I.D. No. 06—-10-84001-01)
Business Development Center
Applications: Shreveport MBDC

AGENCY: Minority Business
Development Agency, Commerce.
ACTION: Notice.

SUMMARY: In accordance with Executive
Order 11625, the Minority Business
Development Agency (MBDA} is
soliciting competitive applications
under its Minority Business
Development Center (MBDC) program to

operste an MBDC for appraximately a 3-
year period, subject to Agency priarities,
recipient performance end the
availability of funds. The cost of

erformance for the first budget period

12 months) is estimated as $165,000 in
Federal funds. An audit fee of $4,125
has been added to the Federal amount
(Applicable only for non-CPA firms.
CPA firms are audited by the Office of
the Inspector General). The total
funding breakdown is as follows:
$169,125 Federal and $29,846 non-
Federal for a total of $198,971. The
period of performance will be from
December 1, 1893 to November 30,
1994, The MBDC will operate in the
Shreveport, Louisiana MSA geographic
service area,

The funding instrument for the MBDC
will be a cooperative agreement.
Competition is open to individuals,
non-profit and for-profit organizations,
state and local governments, American
Indian tribes and educational
institutions.

The MBDC program is designed to
provide business development services
to the minority business community for

"the establishment and operation of

viable minority businesses. To this end,
MBDA funds organizations that can
identify and coordinate public and
private sector resources on behalf of
minority individuals and firms; offer a
full range of management and technical
assistance; and serve as a conduit of
information and assistance regarding
minority business.

Applications will be evaluated
initially by regional staff on the
following criteria: The experience and
capabilities of the firm and {ts staff in
addressing the needs of the business
community in general and, specifically,
the speciag' needs of minority
businesses, individuals and
organizations (50 points); the resources
available to the firm in providing
business development services (10
points); the firm's approach (techniques
and methodologies) to performing the
work requirements included in the
application (20 points); and the firm’s
estimated cost for providing such
assistance (20 points). An application
must receive at least 70% of the points
assigned to any one evaluation criteria
category to be considered
programmatically acceptable and
responsive, The selection of an
application for further processing by
MBDA will be made by the Director
based on a determination of the
application most likely to further the
purpase of the MBDC Program. The
application will then be forwarded to
the Department for final processing and
approval, if appropriate. Unsatisfactory

performance under prior Federal awards
may result in an application not being
considered for fun£ng .

If the MBDC performs satisfactorily, it
may continue to operate after the initial
competitive year for up to 2 additional
budget periods. An MBDC with year-to-
date “‘commendable” and “‘excellent”
performance ratings (28 consecutive
months) may continue to be funded for
up to 3 or 4 additional budget periods,
respectively. Under no circumstances
shall an MBDC be funded for more than
5 consecutive budget periods without
competition. Periodic reviews
culminating in year-to-date quantitative
and qualitative evaluations will be
conducted to determine if funding for
the project should continue. Continued
ftm&n%:‘i;l be at the discretion of
MBDA d on such factors as the
MBDC’s performance, the availability of
funds and Agency priorities.

Awards under this program shall be
subject to all Federal Laws and
Department of Commerce policies,
regulations, and procedures applicable
to Federal assistance financial awards.

Consistent with OMB Circular A-129,
“Policies for Federal Credit Programs
and Non-tax Receivables,” no award of
Federal funds shall be made to an
aprlicam who has an outstanding -
delinquent Federal debt until either the
delinquent account is paid in full, a
negotiated repayment schedule is
established and at least one payment is
received, or other arrangements
satisfactory to DOC are made.

Notification that a false statement on
an application is grounds for denial or
termination of funds and grounds for
possible punishment by a fine or
imprisonment as provided in 18 U.S.C.
1001. '

Applicants are subject te
Governmentwide Debarment and
Suspension (Nonprocurement]
reguirements as stated in 15 CFR part
26. The Departmental Grants Officer
may terminate any grant/cooperative
agreement in whole or in part at any
time before the date of completion
whensever it is determined that the
MBDC has failed to comply with the
conditions of the-grant/cooperative
agreement. Examples of some of the
conditions which can cause termination
are unsatisfactory performance of MBDC
work requirements; and reporting
inaccurate or inflated claims of client
assistance or client certification. Such
inaccurate or inflated claims may be
deemed illegal and punishable by law.
Name checks are intended to reveal if
any key individuals associated with the
applicant have been convicted of or are
currently facing criminal charges such
as fraud, theft, perjury, or other matters
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which significantly reflect on the
applicant’s managements honesty or
financial integrity. Notification that if
applicants incur any costs prior to an
award being made they do so solely at
their own risk of not being reimbursed
by the Government. Notwithstanding
" any verbal assurance that they may have
received, there is no obligation on the
part of DOC to cover pre-award costs.
On November 18, 1988, Congress
enacted the Drug-Free Workplace Act of
1988 (Public Law 100690, title V,
subtitle D). The statute requires
contractors and grantees of Federal
agencies to certify that they will provide
a drug-free workplace. Pursuant to these
requirements, the applicable
certification form must be completed by
each applicant as a precondition for
receiving Federal grant or cooperative
agreement awards. :
“Certification for Contracts, Grants,
Loans, and Cooperative Agreement’” and
CD-511, the “Certification Regarding
Debarment, Suspension and other
Responsibility Matters; Drug-Free
Workplace Requirements and Lobbying"
is required in accordance with section
319 of Public Law 101-121, which
generally prohibits recipients of Federal
contracts, grants, and loans from using
Legislative Branches of the Federal
Government in connection with a
specific contract, grant or loan.
Recipients shall require applicants/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
form CD-512, “Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier
Covered by Transactions and
Lobbying"”.
CLOSING DATE: The closing date for
applications is August 27, 1993,
Applications must be postmarked on or
before August 27, 1993.

Note: Pleass mail completed application to
the following address: Dallas Regional Office,
1100 Commerce St., room 7B23, Dallas,
Texas 75242.

FOR ADDITIONAL INFORMATION REGARDING
THIS SOLICITATION: Dallas Regional
Office, 1100 Commerce St., room 7B23,
Dallas, Texas 75242, Attn: Bobby
Jefferson, (214) 767-8001.

Requests for application kit must be
in writing.

A pre-bid conference will be held on
August 8, 1993 in the Earl Cabell
Federal Building, room 7B23, on 1100

.Commerce Street, Dallas, Texas at 10
am.

SUPPLEMENTARY INFORMATION:
Anticipated processing time of this
award is 120 days. Executive order

12372, “Intergovernmental Review of
Federal Programs,” is not applicable to
this program. Questions concerning the
preceding information, copies of
application kits and applicable
regulations can be obtained at the above
address.

(Catalog of Federal Domestic Assistance.
11.800 Minority Business Development)

Dated: July 7, 1993.

‘Melda Cabrera,

Regional Director, Dallas Regional Office.
[FR Doc. 93-16506 Filed 7-12-93; 8:45 am])
BILLING CODE 3510-21-M .

[Project 1.D. No. 06—10-94002-01)

Business Development Center
Applications: McAllen MBDC

AGENCY: Minority Business
Development Agency, Commerce.
ACTION: Notice.

SUMMARY: In accordance with Executive
Order 11625, the Minority Business
Development Agency (MBDA) is
soliciting competitive applications
under its Minority Business

Development Center (MBDC) program to.

operate an MBDC for approximately a 3-
year period, subject to Agency priorities,
recipient performance and the
availability of funds. The cost of
performance for the first budget period
(12 months) is estimated as $184,260 in
Federal funds. An audit fee of $4,607
has been added to the Federal amount
{Applicable only for non-CPA firms.
CPA firms are audited by the Office of
the Inspector General). The total
funding breakdown is as follows:
$188,867 Federal and $33,329 non-
Federal for a total of $222,196. The
period of performance will be from
January 1, 1994 to December 31, 1994.
The MBDC will operate in the McAllen,
Texas MSA geographic service area.
The funding instrument for the MBDC
will be a cooperative agreement.
Competition is open to individuals,
non-profit and for-profit organizations,

- state and local governments, American

Indian tribes and educational
institutions.

The MBDC program is designed to
provide business development services
to the minority business community for
the establishment and operation of
viable minority businesses. To this end,
MBDA funds organizations that can
identify and coordinate public and
private sector resources on behalf of
minority individuals and firms; offer a
full range of management and technical
assistance; and serve as a conduit of

- information and assistance regarding

minority business.

Applications will be evaluated
initiafly by regional staff on the
following criteria: The experience and
capabilities of the firm and its staff in
addressing the needs of the business
community in general and, specifically,
the special needs of minority
businesses, individuals and
organizations (50 points); the resources
available to the firm in providing
business development services (10
points); the firm’s approach (techniques
and methodologies) to performing the
work requirements included in the
application (20 points); and the firm’s
estimated cost for providing such
assistance (20 points). An application
must receive at least 70% of the points
assigned to any one evaluation criteria
category to be considered
programmatically acceptable and
responsive. The selection of an
application for further processing by
MBDA will be made by the Director
based on a determination of the ]
application most likely to further the
purpose of the MBDC Program. The
application will then be forwarded to
the Department for finel processing and
approval, if appropriate. Unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for funding.

If the MBDC performs satisfactorily, it
may continue to operate after the initial
competitive year for up to 2 additional
budget periods. An MBDC with year-to-
date “commendable” and “‘excellent”
performance ratings (28 consecutive
months) may continue to be funded for
up to 3 or 4 additional budget periods,
respectively. Under no circumstances
shall an MBDC be funded for more than
5 consecutive budget periods without
competition. Periodic reviews
culminating in year-to-date quantitative
and qualitative evaluations will be
conducted to determine if funding for
the project should continue. Continued
ﬁmging will be at the discretion of
MBDA based on such factors as the
MBDC's performance, the availability of
funds and Agency priorities.

Awards under this program shall be
subject to all Federal Laws and
Department of Commerce policies,
regulations, and procedures applicable
to Federal assistance financial awards.

Consistent with OMB Circular A-129,
“Policies for Federal Credit Programs
and Non-tax Receivables,” no award of
Federal funds shall be made to an
applicant who has an outstanding
delinquent Federal debt until either the
delinquent account is paid in full, a
negotiated repayment schedule is
established and at least one payment is

‘received, or other arrangements

satisfactory to DOC are made.
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Notification that a false statement on
an application is grounds for denial or
termination of funds and grounds for
possible punishment by a fine or
imprisonment as provided in 18 U.S.C.
1001.

Applicants are subject to
Governmentwide Debarment and
Suspension (Nonprocurement)
requirements as stated in 15 CFR part
26. The Departmental Grants Officer
may terminate any grant/cooperative
agreement in whole or in part at any
time before the date of completion
whenever it is determined that the
MBDC has failed to comply with the
conditions of the grant/cooperative
agreement, Examples of some of the
conditions which can cause termination
are unsatisfactory performance of MBDC
work requirements; and reportin
inaccurate or inflated claims of client
assistance or client certification. Such
inaccurate or inflated claims may be
deemed illegal and punishable by law.
Name checks are intended to reveal if
any key individuals associated with the
applicant have been convicted of or are
currently facing criminal charges such
as fraud, theft, perjury, or other matters
which significantly reflect on the
applicant’s managements honesty or
financial integrity. Notification that if
applicants incur any costs prior to an
award being made they do so solely at
their own risk of not being reimbursed
by the Government. Notwithstanding

any verbal assurance that they may have’

received, there is no obligation on the
part of DOC to cover pre-award costs.

On November 18, 1988, Congress
enacted the Drug-Free Workplace Act of
1988 (Public Law 100690, title V,
subtitle D). The statute requires
contractors and grantees of Federal
agencies to certify that they will provide
a drug-free workplace. Pursuant to these
requirements, the applicable
certification form must be completed by
each applicant as a precondition for
receiving Federal grant or cooperative
agreement awards.

“Certification for Contracts, Grants,
Loans, and Cooperative Agreement'” and
CD-511, the “Certification Regarding
Debarment, Suspension and Other
Responsibility Matters; Drug-Free
Workplace Requirements and Lobbying"
is required in accordance with section
319 of Public Law 101-121, which
generally prohibits recipients of Federal
contracts, grants, and loans from using
Legislative Branches of the Federal
Government in connection with a
specific contract, grant or loan.
Recipients shall require applicants/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award

to submit, if applicable, a completed
Form CD-512, ““Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier
Covered by Transactions and
Lobbying”.

CLOSING-DATE: The closing date for
applications is August 27, 1993.
Applications must be postmarked on or
before August 27, 1993,

Note: Please mail completed spplication to
the following address: Dallas Regional Office,
1100 Commerce St., room 7B23, Dallas,
Texas 75242.

FOR ADDITIONAL INFORMATION REGARDING
THIS SOLICITATION: Dallas Regional
Office, 1100 Commerce Street, room
7B23, Dallas, Texas 75242, Attn: Bobby
Jefferson, (214) 767-8001.

Requests for application kit must be
in writing,

A pre-bid conference will be held on
August 9, 1993 in the Earl Cabell
Federal Building, room 7B23, on 1100
Commerce Street, Dallas, Texas at 1
a.m. .
SUPPLEMENTARY INFORMATION:
Anticipated processing time of this
award is 120 days. Executive Order
12372, “Intergovernmental Review of
Federal Programs,” is not applicable to
this program. Questions concerning the
preceding information, copies of
application kits and applicable
regulations can be obtained at the above
address.

(Catalog of Federal Domestic Assistance
11.800 Minority Business Development)

Dated: July 7, 1993.

Melda Cabrera, T
Regional Director, Dallas Regional Office.
[FR Doc. 93-16505 Filed 7-12-83; 8:45 am)
BILLING CODE 3510-21-M

National Oceanic and Atmospheric
Administration

[Docket No. 930529-3129]

Financlal Assistance for Research and
Development Projects to Strengthen
and Develop the U.S. Fishing Industry

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of solicitation of grant
applications.

SUMMARY: Subject to the availability of
Fiscal Year (FY) 1994 funds, NMFS
issues this notice describing the
conditions under which applications
will be accepted under the Saltonstall-
Kennedy (S~K) Grant Program and how
NMFS will determine which
applications it will fund. The S-K Grant
Program assists persons in carrying out

research and development projects that
address aspects of U.S. fisheries :
involving the U.S. fishing industry
(commercial or recreational) including,
but not limited to, harvesting,
processing, and associated
infrastructures.

DATES: Applications must be received
by September 13, 1993. No facsimile
applications will be accepted.

ADDRESSES: Applications should be sent
to any regional or Washington Office of
the National Marine Fishaeries Service.
(For addresses, see section IIL.E.2. of
SUPPLEMENTARY INFORMATION).

FOR FURTHER INFORMATION CONTACT:
Richard H. Wheeler or Shirley V. Smith,
S—K Program Office, National Marine
Fisheries Service, 1335 East-West
Highway, Silver Spring, MD 20910,
Telephone (301) 713-2358.

SUPPLEMENTARY INFORMATION:
L Introduction
A. Background

The Saltonstall-Kennedy (S-K) Act
(15 U.S.C. 713c-3) makes available to
the Secretary of Commerce (Secretary)
up to 30 percent of the gross receipts
collected under the customs laws from
duties on fishery products. If
appropriated, the Secretary may use a
portion of these funds each year to make
available grants to assist persons in
carrying out resefirch and development
projects that address aspects of U.S.
fisheries, including, but not limited to,
harvesting, processing, and associated
infrastructures. U.S. fisheries ! include
any fishery that is or may be engaged in
by U.S. citizens or nationals, or citizens
of the Northern Mariana Islands, the
Republic of the Marshall Islands,
Republic of Palau, and the Federated
States of Micronesia. The phrase
““fishing industry” includes both the
commercial and recreational sectors of
U.S. fisheries.

B. Funding

Subject to the availability of FY 1994
funds, NMFS issues this notice of
solicitation of S—K grant applications,
describing the conditions under which
applications will be accepted under the
S-K Grant Program and how NMFS will
determine the applications it will fund.
Thers is no guarantee that sufficient
funds will be available to make awards

! For purposes of this notice, a fishery is defined
as one or more stocks of fish, including tuna, and
shellfish that are identified as a unit based on
goographic, scientific, technical, recreational and
economic characteristics, and any and all phases ot
fishing for such stocks. Examples of a fishery are
Alaskan groundfish, Pacific whiting, New England
whiting, Gulf of Mexico groundfish, etc.
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for all approved proposals submitted in
responsae to this notice of solicitation.

In the last three fiscal years, annual
funding for the S—K Program has ranged
from $1.0 million to $9.9 million.

II. Funding Prierities

Consistent with authorizing
legislation, NOAA will emphasize the
use of $-K funds appropriated by °
Congress for industry grants in the
following manner. Priority areas and
associated research and development
activities that will be designated for
funding will be those that are beyond .
the scope of any single entity to
undertake without Government
assistance because of one or more of the
following: (1) There is a high degree of
risk in achieving positive results; and
(2) the potential benefits are too widely
dispersed for any single entity to
address with its own resources.
Fisheries research and development
project applications should relate to one
or mors of the priority areas in this
section. Primary consideration for
funding will be given to applications
addressing the specific priorities.
However, NMFS will also consider
applications that address other
significant industry problems or
opportunities (note exceptions that
follow). .

Funding will not be provided for
projects primarily involving
infrastructure planning and
construction, port and harbor
devslopment, and start-up or
operational costs for business ventures.

NMFS has identified funding
priorities in consultation with a wide
cross-section of the U.S. commercial
and recreational fishing industry, states,
and Regional Fishery Menagement
Councils. ‘

If not adequately covered by
proposals submitted in response to
these priorities, NMFS will carry out a
national program of research and
development addressed to aspects of
U.S. fisheries, as NMFS deems
appropriate, pursuant to section 713c—
3{d) of the S-—K Act, as amended.

Applications addressing the priorities
must build upon or take into account
any past and current work in the area.
Lists of ongoing and past studies, and
more detail where necessary, are
available from NMFS.

New applications must utilize and
build upon relevant research in related
fields. Applications proposing a
continuation of S-K or other NOAA
. projects should fully describe how the
work integrates past work with the
proposed new work.

Consideration will be given to
applications that address the following

priorities, which are listed in no
particular order.

A. Develop methods for eliminating or
reducing the inadvertent capture or
destruction of juvenile or sublegal-sized
fish and shellfish, non-targeted species
and/or protected species in commercial
or recreational fishing operations.
Studies may include the acquisition of
information for managing bycatch issues
or the technicel development,
demonstration, or evaluation of fishing
gear or strategies. Projects primarily
involving data collection should be
directed at a specific problem or need
and be of a fixed duration, not of a
continuing nature. Examples of
important problems are: Bycatch of
species such as halibut, sablefish, reef
fish, groundfish, finfish, billfish, bluefin
tuna, undersized swordfish, striped
bass, mackerels, shark, flounder,
weakfish, spot, and croeker; mortality of
released fish; incidental catch of turtles,
sea lions, and other species in trawl
gear; and killer whales, blue marlin and
seabirds in fishing gear. The following
areas of research have been identified,
but are not all inclusive:

1. Determine optimal sampling
strategies to estimate total catch and
species composition by gear type and
vessel size; evaluate whether current
sampling strategies are adequate to
estimate dirscted catch, bycatch, and
discard with the accuracy required by
fisheries managers. Investigation should
include an evaluation of the adequacy of
subsampling versus whole-haul
sampling.

2. Develop cost-effective king, Tanner,
or Dungeness crab pots that will reduce
the capture of and the subsequent
unnecessary handling mortality of
sublegal sized crabs or female crabs.

3. Collect and analyze data describing
mesh sizes currently utilized by the
groundfish fleet in Washington, Oregon,
and California.

4. Evaluate the effect of various leader
strengths and hook types in reducing
the bycatch mortality of bluefin tuna in
the Gulf of Mexico fisheries.

5. Compare growth, physiology,
condition, behavior, and reproductive
success of marine mammals subjected to
interaction with different regimes of
commercial or recreational fishing.

B. Conduct biological, economic,
social and other studies to improve
fisheries management, including
controlled access; resolution of user
conflicts; impact of harvest gear types,
area of capture, and season; and
evaluation of competing gear groups on
product type, quality, and market valus.
Projects primarily involving data
collection should be directed at a
specific problem or need, and be of a

fixed duration, not of a continuing
nature. The following research areas
have been identified, but are not all
inclusive.

1. Investigate potential
implementation of limited entry
schemes for the salmon, groundfish, reef
fish, shark, tuna, and mackerel fisheries,
including ecanomic and-social benefits/
costs.

2. Analyze how Individual Quota
systems have affected bycatch problems
and the management effort needed for
conservation of bycatch species.

3. Develop and test analytical toels to
predict the effects of alternative
management measures on total removals
(landings and discards) from the West
Coast groundfish fisheries.

4. Develop improved techniques for
identifying individual stocks
(subpopulations) of finfish to improve
the ability of fisheries managers to
direct fisheries away from protected
species or untarsated stocks.

5. Develop and test improved survey
instruments to collect social and
economic data required to analyze
various commercial fishery management
alternatives.

- 6, Perform social and economic
studies of fisheries of Washington,
Oregon, and Northern California,
including, but not limited to, surveys of
harvest and processing costs and gross
revenues; updated estimates of the net
economic value of recreational fisheries;
estimates of the demographic, type,
amount, and opportunity cost of labor
employed in fishing and fishery related
business; estimates of the degree of
fishermen's and communitiss’
dependence on fishing income;
estimates of demand, price flexibility,
consumer surplus, and value-added
processing and marketing channels and
curves for important market categories.
A related study might include an
evaluation of the existing input-output
West Coast Fisheries Economic
Assessment Model to review the
assumptions and appropriateness of the
model given the increased emphasis on
economics in allocation degisions since
the model was originally developed.

7. Develop new and innovative
methods to obtain independent
assessments of groundfish species for
which traditional approaches have not
been sffective. Studies could include
application of hydroacoustic, sonar or
video technologies to assess the
distribution and abundance of species
that inhabit rocky and rough
topography, and nerial surveys of highly
migratory species.

8. Develop innovative methods to
determine time of migration, time of
spawning, distribution of spawning
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grounds, and size of spawning stocks of
chinook salmon in remote, often turbid
and braided, rivers and streams.

9. Evaluate the technical feasibility
and cost of an ocean stock evaluation
program for use in the management of
mixed stock salmon fisheries on the
West Coast.

10. Assess the social and economic
dynamics and evaluate the impact of
new entrants into the longline fisheries
of the Western Pacific area.

11. Conduct research to qualitatively
or guantitatively determine the social
and economic values to the various
constituencies of utilizing living marine
resources in the exclusive economic
zone surrounding Hawaii, -

12. Analyze the social and economic
effects on the shark and mackerel
recreational fisheries of simple versus
complex sets of bag limits, size limits,
season, and area regulations.

13. Develop methods to differentiate
unmanaged cultured species from the
same species of wild stock. Research
might include improving techniques of
mass marking of hatchery-reared fish,
focusing on mortalities resulting from
tagging, effectiveness of tag in
differentiating wild from hatchery fish,
and cost and process required to tag
hatchery fish.

14. Assess the genetic impacts,
including disease resistance/
susceptibility, resulting from the
interaction between cultured salmon
that escape from net pens and wild fish
and/or between wild stocks of fish and
cultured stocks that are intentionally
released into the environment.

15. Develop consumer and
recreational demand curves for snapper/
grouper, red drum, and Spanish
mackerel resources, -

186. Develop and/or evaluate
technological innovations for
recordkeeping and reporting of
commercial and recreational data for
fisheries management, including, but
not limited to, optical character
recognition, pen-based bar code,
satellite transmission, PC-based modem
transmission, etc.

17. Improve assessments of
commercially or recreationally
important fish stocks that may be
important forage for marine mammals.

. Develop innovative approaches to
achieving optimum use of living marine
resources by the commercial and
recreational fishing industry, and
transferring effort from over-harvested
to underutilized fisheries. Approaches
may include new or improve
harvesting/catching, handling, storing,
and processing techniques (onboard and
shoreside), new product development,
market development, and, where

necessary, collecting and summarizing
basic biological and catch information.
Projects primarily involving data
collection should be directed at a
specific problem or issue, and be of a
fixed duration, not of a continuin
nature. Particular attention should be
given to arrowtooth flounder, spiny
dogfish, skates, mackerels, herring, little
tunny, pink and chum salmon, giant
grenadier, freshwater clam (Corbicula),
sardines, anchovy, squid, Dover sole,
sanddabs, trochus, and artisanal
fisheries. The following areas of
research have been identified, but are
not all inclusive: '

1. Develop value-added products and
markets for species that are not
optimally utilized, e.g., dogfish, skates,
mackerel, herring, pink and chum
salmon, pelagic fishes, benthic
invertebrates, incidentally caught long
line species, and trochus flesh.

2. Create new economic opportunities
through improved processing and
expanded use of fish waste and
conservation of waste water.

. (a) Develop technology to produce
commercially viable and
environmentally sound byproducts from
fish and seafood wastes generated by
shoreside and floating pracessing
facilities and net pen operations.

(b) Develop innovative, cost-effective
technology to use/recycle or conserve
fish processing and aquacultural waste
water, and develop methods to meet
new, more stringent effluent standards.

3. Develop harvest, shipping, and
export market systems for the freshwater
clam, Corbicula, in Japan and other
countries.

4. Develop processes or techniques
using fish, shellfish, marine algae, or
byproducts, leading to innovative
compounds or bioreactive agents with
economic value to the fishing industry
or the Nation as a whole, Examples of
previous research of this type include
the refinement of pearlescence from
herring scales (used in synthetic pearls,
iridescent paints, and the reflective
backing of mirrors) and the isolation of
the colloid carrageenan from marine
algae, especially Irish moss (used as a
stabilizer in paints and other emulsions,
including ice cream).

5. Develop usable products from
Tanner crabs and snow crabs suffering
from bitter crab disease.

-6. Study the nature and causes of
withering syndrome disease of black
abalone (Haliotis cracherodii) off the
California coast.

7. Collect and summarize basic
biological and catch information on the
giant grenadier (Albatrossia pectoralis),
a species caught incidentally in the

Alaska groundfish trawl and longline
fisheries. :

D. Conduct research for domestication
and mass culture of living freshwater
and marine resources. The following
areas of emphasis have been identified,
but are not all inclusive:

1. Develop hatchery techniques for
marine finfish species for both marine
fisheries enhancement and commercial
aquaculture. Such research could
include: (a) Assessment of the physical,
chemical and biological requirements of
marine finfish enhancement and
aquaculture, particularly as it applies to
critical egg and larval stages of
development; (b) efforts to refine captive
broodstock technology, including
emphasis on reproductive ph{siology,
fitness of progeny for survival in the
wild (including behavioral adaptations),
and nutrition and health problems.
Important species are halibut, cod,
haddock, flounders, sea basses, red
snapger. tautog, and tunas.

2. Conduct research to indicate the
appropriate use of antibiotics in treating
fish diseases. Research could include
application methods (feeds, injection of
brood stock), treatment regimens,
efficacy in reducing disease, withdrawal
and clearance times, and metabolic fate
of the antibiotic.

3. Assess and demonstrate
environmentally and economically
sound use of offshore net pens to
provide greater opportunities for
expansion of the aquaculture industry.

4. Determine the technical and market
feasibility of polyculture in salmonid
net pen farming.

5. Develop methods for producing
seed from Alaskan mollusks and Pacific
oysters that will eventually lead to a
source of low-cost and viable seed for
Alaska’s developing shellfish
aquaculture industry.

6. Develop cultivation and marketing
techniques for selected, high value
speciss of fish, corals, and other
invertebrates for use in the U.S.
aquarium trade.

7. Define the basic biological
parameters of growth, reproduction, and
mortality of the black-lip pearl oyster
found in the Western Pacific to allow
improved pearl culture methods and
better management of wild stocks.

8. Determine if satellite data used to
determine coast-wide differences in
wave energy can be useful in net-pen
aquaculture operations concerning
siting and mooring considerations.

E. Conduct studies on marine biotoxin
fishery safety issues through the
development and distribution of
purified marine biotoxin standards;
synthesis of derivatives to trace the
accumulation of toxins in the foodweb;
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development of new detection methods
for toxin phytoplankton; determination
of the role of environmental factors in
toxin production; development of
standard methods to prepare
contaminated fish and indicator species

- for analysis, and standard disposa
methods for biotoxin-containing catch.
Particular areas of emphasis include,
but are not limited to:

1. Develop standards (pharmacologic,
analytical, and certified grades) for
maitotoxin, ciguatoxin, and the different
natural derivatives of saxitoxin. Perform
stability studies on these standards and
develop plan to provide standards to
public and private research and
monitorin ams.

2. Devel%}: E?sgopic forms for the
major classes of marine biotoxins
suitable for pharmacokinetic studies of
toxin uptake, meatabolism, and
depurstion. Develop plan to provide
isotopes to-public and private research
and monitoring Jyrograms.

3. Isolate the different toxic
components from ciguatoxic fish and
those produced by different strains of
Gambierdiscus toxicus. Devslop
mathods to-determine their relative and
differential toxicities.

4. Develop nucleic acid and
{monoclonal) antibody probes specific
for harmful algae species, including
these producing marine bictoxins.
Develop p ures for the use of these
probes in the analysis of field and
laboratory samples. Develop plan to
provide probes to public and private
research-and monitoring programs.

5. Identify and characterize specific
properties.of harmful algae species and
their ecology that are compatible with
and can be incorporated into remote
sensing algorithms for detecting and/or
forecasting bloom events.

6. Develop standardized collection,
preservation, and shipping and disposal
procedures for biotoxin-contaminated
shelifish, finfish, and phytoplankton
samples. Pasticular emphasis should be
placed on the fate and stability of
marine biotoxins in natural seafood
matrices of both commercially valuable
and sentinel species.

7. Identify factors controlling the
distribution of harmful phytoplankton
species, 8.g., paralytic shellfis
poisoning or amnesiac shellfish
poisoning using both existing xsmccliﬁ new
hydrograpltic and experimental data.

y8. Detggmme anvi,;gnmental
conditions thet enhance or control toxin
production in diatoms producing
domoic acid; conduct bicsssays to
determine if commercially important
molluscan shellfish and Dungeness crab
foed onthese diatoms and become toxic;
examine feeding habits of the shellfish

to determine paths of domoic acid
accumulation and retention/
detoxification.

9. Determine the effects of various
storage temperatures on generation of
histamine in different scombroid fish,
e.g., tuna, bluefish, dolphinfish and
mackerel, and the relevance of current
regulatory guidelines.

F. Conduct studies on the
microbiological safety of fishery
products by develoging rapid methods
of identification of bacteria and viruses,
developing processes for their control,
and determining the effect of various
technologies and processes on product
contamination and bacterial growth.
Particular areas of emphasis include,
but are not limited to ths following:

1. Establish protocols, procedures,
and techniques for restoration of
molluscan shellfish harvesting areas
closed due to bacterial pellution.
Develop methods to monitor pollution
sources, e.g., septic tanks, etc., which
may contribute to the overall bacterial
pollution load, and integrate with
existing policies and procedures for
managing shellfish harvesting waters.

2. Determine tissue distribution of
Norwalk-like virus in shellfish.

. 3. Determine the possible effects of
phosphates as inhibitors of salmonella
and other harmful bacteria in shellfish.

G. Develop a nutrient composition
data base, specific for the requirements
of nutritional labeling, for the currently
identified 20 most frequently consumed
fish/shellfish specified in the final rule
for Voluntary Labeling of Raw Fruit, .
Vegetables, and Fish, published at 56 FR
60880, November 27, 1991. Research
should address details for quality
evaluation of data produced within the
past 5 to 10 years, determine additional
analyses nesded, and develop quality
data to meet guidelines set forth by the
Food end Drug Administration.

H. Conduct research in the area of
habitat protection. The following needs
have been identified, but are not all
inclusive:

1. Develop and test environmentally
sound and cost-effective methods for
controlling species that have a
deleterious impact on habitat, e.g.,
burrowing shrimp Callianassa
californensis (ghost shrimp) end
Upogebia puttensis (mud shrimp),
which have destroyed intertidal areas
and threaten oyster production. Such
proposed methods must demonstrate
that they have met the requirements of
applicable Federal and state laws and
regulations.

2. Evaluate the potential of using
suction dredge mining and gravel
mining as tools for restoring -

anadromous fish habitat in Celifornia
streams,

3. Analyze the physical and economic
impacts of bottom trawls on the
ecosystem.

4, Analyze the physical and economic
impacts of roller gear on reef habitat in
the groundfish fishery.

1. Conduct biological and
technological studies to enhance the
management of threatened and
endangered species of salmon in the
western United States. Research could
use unlisted species of salmon as
models; however, results must be
applicable to protected species. The
following needs have been identified,
but these are not all inclusive:

1. Determine the magnitude and effect
of adult salmon mortality due to marine
mammal predation on populations of
protected species.

2. Develop and test new scientific
methods for counting adult salmon
escapement.

3. Develop and test genetic or other
methods to differentiate among salmon
runs. ‘

4. Determine levels of toxic
substances in estuaries and streams, and
the associated sediments, and assess the
impact of these toxic substances on
salmon recruitment or survival.

5. Assess the tolerance of winter-run
salmon eggs and fry to increases or
fluctuations in temperature.

6. Determine the effects of the release
of hatchery-raised fish on recruitment to
wild populations.

J. Compare national and international
regulatory agency methods of parasite
detection and analysis with industry
detection methodology and capabilities
to establish a process to resolve existing
differences regarding types,

- methodologies and tolerances currently

in use for parasites.

K. Produce moisture level data for
wild harvest and farm-raised shrimp
and scallops, taking into account
species, geographical, and handling
variations, in order to establish
baselines that may be used to measure
the degree to which water weight is
inappropriately added to the product
through processing. S

II1. How To Apply
A. Eligible Applicants

Applications for grants or cooperative
agreements for fisheries development
projects may be made, in accordance
with the procedures set forth in this
notice, by:

1. Any individual who is a citizen or
national of the United States;

2. Any individual who is a citizen of
the Northern Mariana Islands (NMI),
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being an individual who qualifies as
such under section 8 of the Schedule on
Transitional Matters attached to the
constitution of the NMI;

3. Any individual who is a citizen of
the Republic of the Marshall Islands,
Republic of Palau, or the Federated
Smtm:f Micronesia; N

4. Any corporation, partnership,
association, or other entity, non-profit or
otherwiss, if such entity is a citizen of
the United States within the meaning of
section 2 of the Shipping Act, 1916 as
amended (46 App. U.S.C. 802).2

No award of Federal funds shall be

made to an applicant who has an
outstandixwgaselinquent Federal debt
until either:

il. The delinquent account is paid in
full,

2. A negotiated repayment schedule is
established and at 1east one payment is
received, or

3. Other arrangements satisfactory to
DOC are made. Unsatisfactory
performance under prior Federal awards
may resuilt in an application #bt being
considered for funding. Successful
applicants for S-K funding, at the
discretion of the NOAA Grants Officer,
may be required to have their financial
management systems certified by an
independent public accountant as being
in compliance with Federal standards
specified In the applicable Office of
Management and Budget (OMB)

3To qualify as & citizen of the United States
within the of this statute, citizens or
nationals of the United States or citizens of the NMI
must own aot less then 78 percent of the interest
in the entity or, In the case of non-profit entity,
exercise control of the entity that is determined by

the to be equivalent to such ownership;
and in the cass 0fa on, the president or
other chief sxecutive o and the chairman of

the board of directors must be citizens of the United
States, no more of its board of directors than a
minority of the number necessary to constitute &
quorum may be non-citizssas; and the corporation
itself must be organized under the laws of the
United States, or of a stats, including the District

of Columbia, Commonwealth of Puerto Rico,
Amarican Samoa, the Virgin Islands of the United
States, Guam, the NMJ or any other Commonwealth,
territory, or pessession of the United States.
Seventy-five percent of ths interest in a corporation
shall not be deemed to be owned by citizens or
nationals of the United States or citizens of the
NML {£: (1) The title of 75 percent of its stock is not
vested In such citizens or nationals of the United
States or citizens of the NMI free from any trust or
fiduciary obligation in favor of any person nota
citisen or metional of the United States or citizen

of the NMI; (1i) 75 percent of the voting power in
such corperation is not vested in citizens or
nationals of the United States or citizens of the
NML {iif) through any contract or understanding it
is arranged that move then 23 parcent of the voting
power in such corpaeration may be exercised,
directly or indirectly, in behalf of any person who
is not a citizen or national of the United States or

a citimen of the NMI: or (iv) by any means
whatsesver, cemtrol of any interest in the

corporations is conferred upon or permistad to be
exorcised by any persen who is not a citizen or
national of the Unitad States.

Circulars prior to exacution of the
award. Any first time applicant for
Federal grant funds mey be subject to a
preaward accounting survey by the
Department of Commerce prior to
execution of the award. All non-profit
and for-profit applicants are subject to a
name check review process. Name
checks are intended to reveal if any key
individuals assoclated with the
applicant have been convicted of or are
presently facing criminal charges such
as fraud, theft, perjury, or other matters
which significantly reflect on the
applicant’s management honesty or
financial integrity. A false statement on
the application may be grounds for
denial or termination of funds and
grounds for pessible punishment by a
fine or imprisonment (18 U.S.C. 1001).
NMFS encourages women and minority
individuals and groups to submit
applications. NOAA employees,
including full, part-time, and
intermittent personnel, (or their spouses
or blood relatives who are members of
their immediate households) and NOAA .
offices or centers are not eligible to
submit an application under this
solicitation or aid in the preparation of
an application, except to provide
necessary information or guidance about
fisheries research and development and
the priorities and procedures included
in this solicitation.

B. Duration of Funding

Generally, grants or cooperative
agresments will be awarded for a period
of 1 year, but no more than 18 months,
at a time.

If an application for an award is
selected for funding, the Department of
Commerce has no obligation to provide
any additional prospective funding in
connection with that award.

Renewal of an award to increase
funding or extend the period of
performance is at the total discretion of
the Department of Commerce.

Publication of this announcement
does not obligate NMFS to-award any
specific grant or to obligate any part or
the entire amount of funds available.

C. Cost-Sharing

Although the S—K Act, as amended,
does not require that applicants share in
the total costs of a project, itis
encouraged. Cost-sharing will not be a
factor in the technical evaluation of an
application. However, the degree of
cost-sharing may be taken into account
in the final selection of projects to be
funded. if applicants choose to cost-
share, and if their applications are
selected for funding, those applicants
will be bound by the percentage of cost-
share reflected in the grant awards.

If project costs are shared, NMFS
must provids at least 50 percent of total
project costs, as provided by statute.
The percentage of the total project costs
provided from non-Federal sources may
be up to 50 percent of the costs of the
project. The non-Federal share may
include funds received from private
sources or from state or local
governinents or the value of in-kind
contributions. Federal funds may not be
used to meet the non-Federal share of
matching funds except as provided by
Federal statute. In-kind contributions
are noncash contributions provided by
the applicant or non-Federal third
parties. In-kind contributions may be in
the form of, but are not limited to,
personal services rendsered in carrying
out functions related to the project, and
permission to use real or personal
property owned by others (for which
consideratiox:his not required) in
carrying out the project.

’?’Z:antgotal costspofz; roject consist of
all costs incurred in nge performance of
project tasks, including the value of the
in-kind coatributioens, to accomplish the
objectives of the project during the
period the project is conducted. A
project begins on the effective date of a
grant or cooperative agreement betwean
the applicant and an authorized
representative of the United States
Government and ends on the date
specified in the award. Accordingly, the
tims expended and costs incurred in
either the development of a project or
the financial assistance application, or
in any subsequent discussions or
negotiations prior to award, are neither
reimbursable nor recognizable as part of
the recipient’s cost share.

The appropriateness of all cost-
sharing proposals, including the .
valuation of in-kind contributions, will
be determined on the basis of guidance
provided in the relevant OMB Circulars.
In general, the value of in-kind services
of property used to fulfill the applicant’s
cost share will be the fair market value
of the services or property. Thus, the
value is equivalent to the costs of
obtaining such services or property if
they had not been donated. Appropriate
documentation must exist to support in- .
kind services or property used to fulfill
the applicant’s cost share.

D. Format

Applications for project funding must
be complete. They must identify the
principal participants and include
copies of any agreements betwseen the
participants and the applicant
describing the specific tasks to be
performed. Project applications must
identify the specific priority(ies) to
which they are responding. If an
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application is not in response to a
priority, it should be so stated.
Applicants should not assume prior
knowledge on the part of NMFS as to
the relative merits of the project
described in the application. Project
applications must be clearly and
completely submitted in the following
format:

1, Cover Sheet: An applicant must use
OMB Standard Form 424 (REV 4-88) as
the cover sheet for each project. (In
completing item 16 of Standard Form
424 (REV 4-88), see section V.A.9. of
this notics.)

2. Project Summary: An applicant
must complete NOAA Form 88-204
(10-92), Saltonstall-Kennedy Project
Summary, for each project. Applicants
may obtain copies of these forms from
NMFS; addresses are listed under the
“Application Submission and Deadline
section, which follows.

3. Project Budget: A budget must be
submitted for each project, using NOAA
Form 88-205 (10~82), which is available
from NMFS, along with instructions for
completion; addresses are listed under
the ““Application Submission and
Deadline” section, which follows. The
aEplicants must submit cost estimates
showing total project costs. Cost-sharing
is discretionary. If applicants choose to
cost-share, both the Federal and non-
Federal shares must be shown. No cost-
sharing can come from another Federal
source except as provided by Federal
statute.

Applicant’s matching costs are to be
divided into cash and in-kind
contributions. To support its budget, the
applicant must descriga briefly the basis
for estimating the value of the matching
funds derived from in-kind
contributions. Estimates of the direct
costs must be specified in the categories
listed on NOAA Form 88-205. The
budget may also include an amount for
indirect costs if the applicant has an
established indirect cost rate with the
Federal Government. Estimated indirect
costs may be included pending approval
of a negotiated Federal indirect cost
rate. NOAA will assist prospective
applicants in obtaining a negotiated
Federal indirect cost rate, if deemed
appropriate. Indirect costs shall not
exceed direct costs. NOAA will not
consider fees or profits as allowable
costs for applicants,

4. Project Narrative Description: The
project must be completely and
accurately described. As a guideline, the
project description may be up to 15
pages in length. NMFS will make all
portions of the project description
available to the public and members of
the fishing industry for review and
comment; therefore, NMFS will not

”

guarantee the confidentiality of any
information submitted as part of any
project, nor will NMFS accept for
consideration any project requesting
confidentiality of any part of the project.
Each project must be described as
follows:

a. Identification of Problem(s): For
new projects, identify and completely
describe the problem(s) the project
addresses. As appropriate, in this
description include: (1) The fisheries
involved; (2) the specific problem(s)
being addressed; (3) the sectors of the
fishing industry that are affected; (4) the
specific priorities to which the project
responds; and (5) how the problem(s)
prevent the fishing industry from
developing a fishery or using existing
fishery resources. If the application is
for the continuation of an existing S-K
funded project, describe in detail
progress to date and explain why
continued funding is necessary.

b. Project Goals and Objectives: State
what the proposed project will
accomplish and describe how this will
eliminate or reduce the problem(s)
described above. ,

c. Need for Government Financial
Assistance: Explain why members of the
fishing industry or other entities cannot
fund all the proposed work. List all
other sources of funding that are or have
been sought for the project.

d. Participation by Persons or Groups
Other Than the Applicant: Describe (1)
the level of participation by NMFS, Sea
Grant, or other Government and non-
Government entities, particularly .
members of the fishing industry,
required in the project(s); and (2) the
nature of such participation. In
addition, list names and addresses of
the members of the fishing industry
consulted during the preparation of the
project description.

e. Federal, State, and Local

- Government Activities: List any existing

Federal, state, or local government
programs or activities which this project
would affect, including activities under
state Coastal Zone Management Plans
and those requiring consultation with
the Federal Government under the
Endangered Species Act and the Marine
Mammal Protection Act. Describe the
relationship between the project and
these plans or activities, and list names
and addresses of persons providing this
information.

f. Project Statement of Work: This
section requires the applicant to prepare
a detailed narrative fulfy describing the
work to be performed that will achieve
the previously articulated goals and
objectives. A milestone chart that
outlines major goals, supporting work
activities, timeframe, and individuals

responsible for various work activities
must be included. The narrative should
include information that responds to the -
following questions:

(1) How will the project be designed?

(2} What major products, (e.g.,
research, services, or reports) will result
and what is their specific nature?

(3) What supporting activities (be as
specific as possible) will be undertaken.
to produce major products?

4) Who will be responsible for
carrying out the various activities?
(Highlight work that will be
subcontracted and provisions for
compaetitive subcontracting). ‘

{5) What methodology will be used t
evaluate final products or services, and
how will it be integrated into the
project?

" The milestone chart should
graphically illustrate:

(1) Steps to accomplish the major
products, research, services and/or
activities;

(2) Supporting activities and
associated timelines, e.g., month 1,
month 2, etc.; and

(3) The individual(s) responsible for
the various activities.

Because this information is critical to
understanding and reviewing the
application, NMFS encourages
applicants to provide sufficient detail.
Applications lacking sufficient detail
may be eliminated from further
consideration.

g. Project Management: Describe how
the project will be organized and
managed. List all persons directly
employed by the applicant who will be
involved in the project, their
qualifications, experience, and level of
involvement in the project. If any
portion of the project will be conducted
through consultants and/or
subcontracts, applicants, as appropriate,
must follow procurement guidance in
15 CFR part 24, “Grants and
Cooperative Agreements to State and
Local Governments,” and OMB Circular
A-110 for Institutions of Higher
Education, Hospitals, and other Non-
profit Organizations. If a consultant
and/or subcontractor is selected prior to
application submission, include the
name and qualification of the consultant
and/or subcontractor and the process
used for selection.

h. Project Impacts: Describe the
anticipated impacts of the project in
terms of landings, production, sales,
improvement in product quality or
safety, or other measurable factors.
Describe how the resulits of the project
will be made available to the public.

i. Evaluation of Project: The
procedures for evaluating the relative
success or failure of a project in
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achieving its goals and objectives
should be clearly delineated within
each epplication.

5. Su;;gorting Documentation: This
section should include any required
documents and any additional
information necessary or useful to the
description of the project. The amount
- of information given in this section will
depend on the of project proposed.
The applicant sheuld present any
informatien that would emphasize the
value of the project in terms of the
significance of the problems addressed.
The absencs of adequate supporting
documentation may cause reviewers to
:Elesticn assertion made in describing

e project and may result in a lower
ranking of the project. Reviewers will
not necsssarily examine all material
provided as supporting documentation
except where sufficient detail is lacking
in the project description to properly
evaluate the project. Therefore,
information presented in this section
should be clearly referenced in the
project description, where appropriate.

E. Application Submission and
Deadline

1. Deadline. NMFS will accept
applications for funding under this
program between July 13, 1993 and
September 13, 1993. An application will
be aodestod if the application is
received by any of &e offices listed
below on or before September 13, 1993.

2. Submission of Applications to
NMFS. Applicants must submit one
signed original and two copies of the
complete application to any of the
following addresses. No facsimile
ap&lications will be accepted.

rector, Office of Trade and Industry
Services, National Marine Fisheries
- Service, 1335 East-West Highway, room
6204, Silver Spring, MD 20910,
Telephons: {301) 713-2358.

Regional Director, National Marine
Fisheries Service, One Blackburn Drive,
Gloucester, MA 01930, Telephone: (508)
281-9267.

Regional Director, National Marine
Fisheries Service, Duval Bldg., 9450
Koger Blvd., St. Petersburg, FL 33702,
Telephone: (813) 893-3142.

Regional Director, National Marine
Figheries Service, 501 West Ocean
Boulevard, suite 4200, Long Beach, CA
90802-4213, Telephone: (310} 980
4033.

Regional Director, National Marine
Fisheries Service, BIN C15700, 7600
Sand Point Way, NE,, Seattle, WA
98115, Telephone: {206) 526-6150.

Regional Director, National Marine
Fisheries Servics, P.O. Box 21668,
Juneau, AK 99802, or Federal Building
Annex, 9109 Mendenhall Mall Road,

suite 6, Juneau, AK 99801, Telephone:
(907) 586-7224.

1V, Review Process and Criteria
A. Evaluation and Ranking of

1. Consultation with Interested
Parties: NMFS will evaluate the
project(s) contained in the application
in consultation with representatives
from other Federal Government a;
rograms affecting the U.S.
industry, members of the fishing
industry, and other fisheries interests, as
ssary. NMFS will make project
descriptions available in the following

a. Public review and comment.
Applications that are regional in nature
may be inspected at the appropriate
Regional Office. All applications will be
available for inspection at the NMFS
Office of Trade and Industry Services,
1335 East-West Highway, room 6204,
Silver Spring, Maryland, from
September 20, 1993 to October 4, 1993.
Written comments will be accepted at a
regional or the Silver Spring, Maryland,
office until October 4, 1993.

b. Consultation with private
individuals. NMFS
discretion, request comments from
individuals outside of NMFS who have
knowledge in the subject matter of a
project or who would be affected by a

c. Consultation with Government
agencies. Applications will be reviewed
in consultation with NMFS Offices,
NOAA Grants/Contracts Offices and, as
appropriate, Department of Commerce
and other Federal agencies. The
Regional Fishery Management Councils
will be asked to review applications that
could impact a managed fishery, the
bycatch of a managed fishery, ora
fishery management issue.

2, Technical Evaluation: NMFS will
solicit technical evaluations of each
project application from appropriate
private and public sector experts. All
comments submitted to NMFS will be
taken into consideration in the technical
evaluation of applications. Point scores
will be given to project applications
based on the following evaluation

a. Problem Description and
Conceptual Approach for Resolution.

e applicant’s comprehension of

the problem(s) and the overall concept
roposed to resolve the problem(s) will
e evaluated. (25 points).

b. Soundness of Project Desi
Technical Approach. Evaluated will be
whether or not the applicant provided
sufficient information to technically
evaluate the project and, if so, the

strengths and/or weaknesses of the
technical design proposed for problem
resolution. {25 points).

¢. Project Management and

.Experience and Qualifications of

Personnel. Evaluated will be the
organization and management of the
project, and the project’s Principal
Investigator and other personnel in
terms of related expsrience and
qualifications. Those projects that do
not identify the Principal Investigator
with his or her qualifications will
receive a lower point score. (20 points).

d. Project Evaluation. Evaluated will
be the effectiveness of the applicant’s
proposed methods to evaluate the
project in terms of meeting its original
goals and objectives. (10 points).

e. Project Costs. Evaluated will be the
justification and allocation of the budget
in terms of the work to be performed.
Unreasonably high or low project costs
will be taken into account. {20 points).

f. In addition to the above criteria, in
reviewing applications for grants and
cooperative agreements that include
consultants and contracts, NOAA will
make a determination regarding the
following:

(1)1s Lge involvement of the primary
applicant necessary to the conduct of
the project and the accomplishment of
its goals and objectives?

{2) Is the proposed allocation of the
primary applicant’s time reasonable and
commensurate with the applicant’s
involvement in the project?

(3) Are the proposed costs for the
primary applicant’s involvement in the
project reasonable and commensurate
with the benefitsto be derived from the
applicant’s participation?

3. Panel Review: After the technical
evaluation, comments will be solicited
from a panel of representatives from the
commercial and recreational fishing
industry, state government, and others,
as appropriate, to rank the projects.
Considered in the rankings, along with
the technical evaluation, will be the .
significance of the problem addressed in
the project. The panelists will rank each
project in terms of importance or need
for funding and provide
recommendations on the level of
funding NMFS should award to each
project and the merits and benefits of
funding each project.

B. Project Funding

After projects have been evaluated,
the reviewing NOAA Fisheries offices
will develop recommendations for
project funding. These v
recommendations will be submitted to
the Assistant Administrator for
Fisheries, NMFS, who will determine
the number of projects to be funded.
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The exact amount of funds awarded to
a project will be determined in pre-
award negotiations between the
. applicant and NOAA/NMFS program
and grants management representatives.
The Department of Commerce will
review all recommended projects and
~ funding before final authority is given to
proceed on the project. The funding
instrument will be determined by the
NOAA Grants Management Division.
Projects should not be initiated in
expectation of Federal funding until a
notice of award document is received.
Any costs incurred prior to issuance of
the award document are at the
applicant’s own risk of not being
reimbursed by the Government.
Notwithstanding any verbal assurance
that the applicant may have received,
there is no obligation on the part of the
Department of Commerce to cover such
costs. Generally, the time required to
process applications is 120 days from
the closing date of the solicitation.

V. Administrative Requirements

A. Obligation of the Applicant

An Applicant must:

1. Meet all application requirements
and provide all information necessary
for the evaluation of the project.

2. Be available, upon request, in
person or by designated representative,
to respond to questions during the
review and evaluation of the project(s).

3. If a project is awarded, manage the
day-to-day operations of the project, be
responsible for the performance of all
activities for which funds are granted,
-and be responsible for the satisfaction of
all administrative and managerial
conditions imposed by the award.

4. If a project is awarded, keep records
sufficient to document any costs
incurred under the award, and allow
access to records for audit and
examination by the Secretary, the
Comptroller General of the United
States, or their authorized
representatives,

5. If a project is awarded, submit
quarterly project status reports on the
use of funds and progress of the project
to NMFS within 30 days after the end
- of each calendar quarter. These reports
will be submitted to the individual
specified as the NMFS Program Officer
in the funding agreement.

6. If a project is awarded, submit an
original and two copies of a final report
within 90 days after completion of each
project to the NMFS Program Officer.
The final report must describe the
project and include an evaluation of the
work performed and the results and
benefits in sufficient detail to enable
NMFS to assess the success of the

completed project. Formats for the
quarterly and final reports, which have
besn approved by OMB, will be
provided to the applicant.

7. In aorder for S to assist the
grantee in disseminating information,
the grantee is requested to submit three
copies of all publications {in addition to
the Final Report in V.A.8. above)
printed with grant funds to the NMFS
Program Officer.

8. Primary Applicant Certification. All
primary applicants must submit a
completed Form CD-511, “‘Certification
Regarding Debarment, Suspension and
Other Responsibility Matters; Drug-Free
Workplace Requirements and
Lobbying.” The following additional
explanations are provided:

&onprocurement Debarment and
Suspension. Prospective participants (as
defined at 15 CFR part 26, section 105)
are subject to 15 CFR part 26,
“Nonprocurement Debarment and
Suspension” and the related section of
the certification form prescribed above
applies;

g Free Workplace. Grantees (as
defined at 15 CFR part 286, subpart F,
“Governmentwide Requirements for
Drug-Free Workplace (Grants)” and the
related section of the certification form
prescribed above applies;

Anti-Lobbying. Persons (as defined at
15 CFR part 26, section 105) are subject
to the lobbying provisions of 31 U.S.C.
1352, “Limitation on use of
appropriated funds to influence certain
Federal contracting and financial
transactions,” and the lobbying section
of the certification form prescribed
above applies to applications/bids for
grants, cooperative agreements, and

- contracts for more than $100,000, and

loans and loan guarantees for more than
$150,000, or the single family maximum
mortgage limit for affected programs,
whichever is greater; and

Anti-Lobbying Disclosure. Any
applicant that has paid or will pay for
lobbying using any funds must submit
an SF-LLL, “Disclosure of Lobbying
Activities,” as required under 15 CFR
part 28, appendix B;

Lower Tier Certifications. Recipients
shall require applicants/bidders for
subgrants, contracts, subcontracts, or
other lower tier covered transactions at
any tier under the award to submit, if
applicable, a completed Form CD-512,
*“Certifications Regarding Debarment,
Suspension, Ineligibility and Voluntary
Exclusion-Lower Tier Covered _
Transactions and Lobbying’ and
disclosure form, SF-LLL, “Disclosure of
Lobbying Activities.” Form CD~-512 is
intended for the use of recipients and
should not be transmitted to DOC. SF-
LLL submitted by any tier recipient or

subrecipient should be submitted to
DOC in accordance with the
instructions contained in the award
document.

Recipients and subrecipients of
awards under this program shall be
subject to all Federal laws and DOC
regulations, policies, and procedures
applicable to Federal assistance awards.

9. This program is cavered by E.O.
12372. Any applicant submitting an
application for funding is required to
complete item 16 on Standard Form 424
(REV 4-88) regarding clearance by the
State Point Of Contact (SPOC)
established as a result of E.O. 12372. A
list of State Points of Contact may be
obtained from any of the NMFS offices
listed in this notice.

B. Obligations of the National Marine
Fisheries Service

NMFS will: .

1. Provide all forms and explanatory
information necessary for the proper
submission of e;:f)licatidns for fisheries
development and utilization projects.

2. Provide advice, through the NMFS
office servicing the applicant’s area, to
inform applicants of NMFS fisheries
development policies and goals.
Interested applicants are encouraged to
contact the NMFS Silver Spring,
Maryland, or Regional Offices for
clarification or explanation of any
information apYearing in this notice.

3. Monitor all projects after award to
ascertain their effectiveness in achieving
their objectives. Actual

- accomplishments of a project will be

compared with stated objectives.

4. Maintain a mailing list for the
annual S—K solicitations. Upon request,
interested persons will be placed on the
mailing list to receive the solicitation at
the time it is published in the Federal
Register.

C. Responsibility of the NOAA Grants
Management Division

The NOAA Grants Specialist,
assigned by the NOAA Grants
Management Division, is the individual
designated to serve as the NOAA official
responsible for the business
management aspects of a particular
grant or cooperative agreement. The
Grants Specialist serves as the
counterpart to the business officer of the
recipient organization. The Grants
Management Division is responsible for
all business management matters
associated with the review, negotiation,
award, and administration of grants, and
interprets grants administration,
policies and provisions. Questions from
the recipient relating to these aspects
will be referred to the NOAA Grants
Management Division. The official grant



‘Federal Register / Vol. 58, No. 132 / Tuesday, July 13, 1993 / Notices

37715

file will be maintained by the Grants
Management Division, which will
ensure that OMB, DOC, and NOAA
policies are met.

D. Legal Requirements

The applicant will be required to
satisfy the requirements of applicable
Federal, State and local laws.

Classification

The Under Secretary for Oceans and
Atmosphere, NOAA, determined that
this notice is not a major action
requiring a regulatory impact analysis
under E.O. 12291 because it is not likely
to result in (1) an annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, state, or local government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets. Prior
notice and an opportunity for public
comment are not required by the
Administrative Procedure Act or any
other law for this notice concerning
grants, benefits and contracts. Therefore,
a regulatory flexibility analysis is not
required for purposes of the Regulatory
Flexibility Act.

This action is categorically excluded
from the requirement to prepare an
environmental assessment by NOAA
Directive 02-10.

This notice does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under E.O. 12612,

This notice contains a collection-of-
information requirement subject to the
Paperwork Reduction Act. The
collection of this information has been
approved by the Office of Management
and Budget, OMB Control Number
0648-0135. Public reporting burden for
preparation of the S—K application is
estimated to be 8 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Richard Roberts, NOAA/IRMS, 6010
Executive Blvd., rm. 722, WSC-5,
Rockville, MD 20852; anid to the Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, Attention:
Project No. 0648-0135.

A notice of availability of financial
assistance for fisheries research and
development projects will also appear
in the Commerce Business Daily.
(Federal Domestic Assistance Catalogue No.
11.427 Fisheries Development and
Utilization Research and Demonstration
Grants and Cooperative Agreements)

Dated: July 7, 1993.
Gary Matlock,

Acting Deputy Assistant Administrator for
Fisheries.

{FR Doc. 93-16475 Filed 7-12-93; 8:45 am]
BILLING CODE 3510-22-M

Marine Mammals

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Issuance of permit (P545).

SUMMARY: On May 21, 1993, notice was
published in the Federal Register {58
FR 29568) that an application had been
filed by Dr. James R. Gilbert, Professor,
Wildlife Department, University of
Maine, Orono, ME 04469-5755, to
conduct a population census on an
unspecified number of harbor seals
(Phoca vitulina) on coastal ledges in
New England from Isle of Shoals north
to the Canadian border using a fixed-
wing aircraft.

Notice is hereby given that on July 6,
1993, as authorized by the provisions of
the Marine Mammal Protection Act of
1972 (16 U.S.C. 1361 et seq.) and the
Regulations Governing the Taking and
Importing of Marine Mammals, the
NMFS issued a Permit for the above
taking, subject tocertain conditions set
forth therein.

ADDRESSES: Documents submitted in
connection with this Permit are
available by writing to or by
appointment in the Permits Division,
Office of Protected Resources, NMFS,
1335 East-West Highway, room 7324,
Silver Spring, MD 20910 (301-713-
2289); and Director, Northeast Region,
NMFS, One Blackburn Drive,
Gloucester, Massachusetts 01930 (508—
281-9200).

Dated: July 6, 1983.
William W, Fox, Jr.,

Director, Office of Protected Resources,
National Marine Fisheries Service.

(FR Doc. 93-16517 Filed 7-12-93; 8:45 am)
BILLING CODE 3510-22-M

Endangered Specles; Permits

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of a Second Application
for a Modification to Scientific Research
Permit No. 818 (P211C).

Notice is hereby given that the Oregon
Department of Fish and Wildlife
{ODFW) has applied in due form for a
Modification to Scientific Research
Permit No. 818 to take listed species as
authorized by the Endangered Species
Act of 1973 (ESA) (16 U.S.C. 1531~
1543) and the NMFS regulations
governing listed fish and wildlife
permits (50 CFR part 217-222).

Permit No. 818 was issued on April
22, 1993-(58 FR 25811) as authorized by
the ESA. It authorizes ODFW to take
listed adult and juvenile Snake River
spring/summer chinook salmon
(Oncorhynchus tshawytscha) for
scientific research purposes through
December 31, 1996,

ODFW is requesting authorization for
the following research on listed Snake
River spring/summer chinook salmon:
(1) Capture and Passive Integrated
Transponder (PIT) tag 4,000 parr and
smolt chinook salmon that are progeny
of Rapid River Hatchery stock that
spawned naturally above the hatchery;
(2) Potentially harass up to 350 adult
chinook salmon while surveying
spawning grounds to count redds and
adults, and to recover carcasses; (3)
capture and handle an additional 13,800
juveniles during surveys conducted in
Lookingglass Creek to determine growth
rates and distribution. ODFW estimates
an indirect mortality of up to 170
juveniles and zero adults as a result of
this research. ODFW requests this
additional take annually for the
duration of the permit, through

~ December 31, 1996.

Written data or views, or requests for
a public hearing on this modification
application should be submitted to the
Director, Office of Protected Resources,
NMFS, 1335 East-West Highway, room
8268, Silver Spring, MD 20910, within
30 days of the publication of this notice.
Those individuals requesting a hearing
should set forth the specific reasons
why a hearing on this particular
modification application would be
appropriate. The holding of such a
hearing is at the discretion of the
Assistant Administrator for Fisheries.
All statements and opinions contained
in this Modification application
summary are those of the applicant and
do not necessarily reflect the views of
NMFS.

Documents submitted in connection
with the above modification application

" are available for review by interested

persons in the following offices: Office
of Protected Resources, NOAA, NMFS,
1335 East-West Highway, Room 8268,
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Silver Spring, Masyland 20910, (301—
713-2289); and

Environmental and Technical
Services Division, National Marine
Fisheries Service, 911 North East 11th
Ave., room 620, Portland, OR 97232
(503—-230-5400).

Dated: July 7, 1993,
Willians W, Pox, k.,
Director, Office of Protected Resources.
[FR Doc. 93-16507 Filed 7-12-83; 8:45 am}
BILLING CODE 3510-22-M

Marine Mammals; Modification No. 1 to
Sclentific Research Permit No. 778
(P772459)

AGENCY: National Marine Fisheries.
Service (NMFS), NOAA, Commerce.
SUMMARY: On May 19, 1993, notice was
published in the Federal Register {58
FR 29199} that a request for
modification of scientific research
Permit No. 778 had been submitted by
the Southwest Fisheries Science Center,
NMFS, La Jolla, CA 82038.

ADDRESSES: The modification and

related documents are available for

review upon written request ar by
appointment in the follawing office(s):

Permits Division, Qffice of Protected
Resources, NMFS, 1335 East-West.
Highway, suite 7324, Silver Spring, MD
20910 (301/713-2289);

Director, Southwest Region, NMFS, 501 West
Ocean Boulevard, suite 4200, Long Beach,
CA 90802, (310/980-4016); and,

Marine Mammal Coordinator, Pacific Ares
Office, NMFS, 257@ Dole Street, room 106,
Honolulu, Hl 96822 (808/955-8831).

SUPPLEMENTARY INFORMATION: Notice is
hereby given that under the authority of
the Marine Mammal Protection Act of
1972, as amended (18 U.S.C. 361 ef
seq.), the provisions of §§ 216.33 (d) and
(e} of the Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.}, and
the provisions of sectionr 222.25 of the
regulations governing the taking,
importing, and exporting of endangered
fish and wildlife (50 CFR part 222},
Scientific Research Permit No. 778,
issued on May 5, 1992 (57 FR 20250},
has been modified to authorize the
capture and instrumentation of an *
additional three animals, and to
subsequently recapture them to retrieve
the instruments. This modification
becomes effective upan publication in
the Federal Register.

Issuance of this Modification, as
required by the Endangered Species Act
of 1973, was based on a finding that
such Permit: (1) Was applied for in good

faith; (2) will not operate to the

disadvantage of the endangered species

which is the subject of thia permit; and,

(3) is consistent with the purposes and

policies set forth in section 2 of the Act.
Dated: July 5, 1993.

William W. Fox, Jr.,

Director, Office of Protected Resources,

National Marine Fisheries Service.

(FR Doc. 93-16508 Filed 7-12-03; 8:45 am]

BILLING CODE 3510-22-M

Marine Mammals; Issuance of
Sclentific Research Permit (P538)

- AGENCY: National Marine Fisheries

Service, NOAA, Commercs.

On April 28, 1993, notice was
published in the Federal Register (58
FR 25812} that an application had been
filed by Mr. Jan Ostman-Lind and Ms.
Ania Driscoll-Lind, Kula Nai'a Wild
Dolphin Research Foundation, Inc., P.O.
Bax 4044, Kailua-Kona, Hewati 96745
for a permit to approach: up to 2300
spinner delphins (Stenella Longirostris)
up to 25 times each annually, up to
7000 spotted dolphins (Stenella
attenuata) up to 50 times each annually,
and up to 2000 bettlenose delphins
(Tursiops truncatus) up to 50 times each
annually, over a 5-year period during
the course of photo-identification
studies in Hawsiian waters.

Notice is hereby given that an July 6,
1993, as authorized by the provisions of
the Marine Mammal Protection Act of
1972, as amended (16 U.S.C. 1361 et
seq.}, NMFS issued a permit te the
above applicants to incidentally harass
the species/numbers of marine mammal

" described above, subject to certain

conditions set forth therein.

The permit and assaciated documents
are available for review, by
appointment, in the following offices:

Office of Protected Resources, NMFS, NOAA,
1335 East-West Hwy., Silver Spring, MD
20910 (301/713-2288)%;

Director, Southwest Region, NMFS, NOAA,
501 W. Ocean Blvd., suite 4200, Long
Beach, CA 908014213 (310/980-4016);
and

Coordinator, Pacific Area Qffice, Southwest
Region, NMFS, NOAA, 2570 Dole Street,
Honolulu, HI 96822-2396 (808/955-8831].

Dated: July 6, 1993.
William Fox, Jr.,
Director, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 93-16509 Filed 7-12-93; 8:45 am]
BILLING CODE 3610-22-M

Marine Mammals; Recelpt of
Application To Madify Permit No. 682
(P444)

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

SUMMARY: Notice is hereby giver that Dr.
Phillip J. Clapham, Directer, Population
Studies, Center for Coastal Studies, 58
Commercial Street, Box 1036, ‘
Provincetown, MA 02657, has requested
a modification of Permit No. 682 issued
on Octaber 19, 1889 (54 FR 43844),
undez the autharity of the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.), the
provisions of § 216.33 (d) end (e) of the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216), the Endangered Speciss Act of
1973, as amended (16 U.S.C. 1531 e8
seq.}, and the provisions of § 222.25 of
the regulations governing the taking,
importing, and exporting of endangered
fish and wildlife (50 CFR part 222}.

Permit No. 682 autharizes the Permit
Holder to harass up to 50 right whales
incidental to photo-ID activities. The -
Permit Holder now seeks authorization
to approach up to 100 right whales up
to three times annually during the
course of photo-ID activities.

ADDRESSES: Written data or views, or
requests for a public hearing on this
request should be submitted to the
Assistant Administrator for Fisheries,
National Marine Fisheries Servics,
NOAA, U.S. Department of Commerces,
1335 East-West Highway, Silver Spring,
MD 20910, within 30 days of the.
publication of this notice. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this perticular modification
request weuld be appropriate.

The modification request and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits Division, Office of Protected
Resources, NMFS, 1335 East-West
Highway, room 7324, Silver Spring, MD:
20916 (301/713-2289); and,

Director, Northeast Region, NMFS, One:
Blackburm Drive, Gloucester, MA 01930
(508/281-9200).

William W. Fox, Jr., .

Director, Office of Protected Resaurces,

National Marine Fisheries Service.

(FR Doc. 93-16510 Filed 7-12-93; 8:45 am]}

BILUNG CODE 3510-22-M'
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National Telecommunications and
Information Administration

Reestablishment of the Spectrum
Planning Advisory Committee

AGENCY: National Telecommunications
and Information Administration,
Commerce.

ACTION: Notice of reestablishment of the
Spectrum Planning Advisory
Committee.

.Federa

SUMMARY: In accordance with the
provisions of the Federal Advisory
Committee Act, 5 U.S.C. appendix 2 and
General Services Administration (GSA)
Interim Rule on Federal Advisory
Committee Management, 41 CFR part
101-6, as amended, and after
consultation with GSA, the Secretary of
Commerce has determined that the
reestablishment of the Spectrum
Planning Advisory Committes is in the
public interest in connection with the
performance of duties imposed on the
Department by law. Effective June 30,
1993, the Spectrum Planning Advisory
Committee has been reestablished as the
Spectrum Planning and Policy Advisory
Committee.

The Committee was first established:
on July 19, 1965 as the Frequency
Menagement Advisory Council. It
provided advice to the Director of the
. Office of Telecommunications Policy
(OTP), Executive Office of the President,
until the functions of that office were
transferred to the Department of
Commerce, National
Telecommunications and Information
Administration (NTIA), by Executive
Order 12046 of March 27, 1978. In 1991,
the committee name was changed to the
Spectrum Planning Advisory
Committee. Since the activities of the
committee have extended into policy
areas of concern, the advisory
committee is being renamed the
Spectrum Planning and Policy Advisory
Committee. Its current charter
terminated on April 24, 1993.

In reviewing the need for the
Committee, the Assistant Secrstary for
Communications and Information has
reaffirmed its original purpose of
providing advice on radio frequency’
spectrum allocation and assignment
matters and means by which the
effectiveness of Federal Government
frequency management may be
enhanced. The Secretary has further
affirmed the need for the Committee to
advise on strategic spectrum planning
issues and increased commercial access
to Federal Government spectrum.
Research indicates that the Committee’s
function cannot be accomplished by any

organizational element of other
committee of the Department.

The Committee membership consists
of 19 members, including a balanced
representation of 15 non-Federal
members, and 4 Federal members,
chaired by the Secretary of Commerce or
an individual appointed by the
Secretary. The Committee will operate
in comFliance with the provisions of the

Advisory Committee Act.

Copies of the Committee’s current
Charter have been filed with appropriate
committees of Congress and with the
Library of Congress.

FOR FURTHER INFORMATION CONTACT:
Inquiries or comments may be
addressed to the Executive Secretary,
Spectrum Planning and Policy Advisory
Committee, Mr. Richard A. Lancaster,
National Telecommunications and
Information Administration, U.S.
Department of Commerce, room 4090,
14th Street and Constitution Ave., NW.,,
Washington, DC 20230, telephone: (202)
482—4487; or Ms. Jan Witter, the
Department Committee Management
Analyst, U.S. Department of Commerce,
room 6020, 14th Street and Constitution
Ave., NW,, Washington, DC 20230,
telephone: (202) 482—4115.

Dated: July 7, 1993.
Richard Lancaster,

Executive Secretary, Spectrum Planning and
Policy Advisory Committee, National
Telecommunications and Information
Administration.

[FR Doc. 93-16503 Filed 7-12-93; 8:45 am]
BILLING CODE 3510~80-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board Summer Study

Task Force on Tactical Alr Warfare

ACTION: Notice of Advisory Committee
Meetings.

SUMMARY: The Defense Science Board
Summer Study Task Force on Tactical
Air Warfare will meet in closed session
on July 20, 1993 at the Institute for
Defense Analysis, Alexandria, Virginia.
The mission of the Defense Science
Board is to advise the Secretary of
Defense through the Under Secretary of
Defense for Acquisition on scientific
and technical matters as they affect the
perceived needs of the Department of
Defense. At this meeting the Task Force
will review the nation’s acquisition
options for tactical air warfare over the
next 10 to 10 years as force structure is
drawn down. They should then
recommend promising concepts and

‘technologies to pursue that may have

high leverage cost and effectiveness
against foreseeable threats,

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Public Law No. 92-463, as amended (5
U.S.C. App. II, (1988)), it has been
determined that this DSB Task Force
meeting, concerns matters listed in 5
U.S.C. 552b(c)(1) (1988), and that
accordingly this meeting will be closed
to the public.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense. -

[FR Doc. 93-16478 Filed 7-12-93; 8:45 am]
BILLING CODE 5000-04-M .

Office of the Secretary of Defense

Department of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Public Law 92—463, the Federal
Advisory Committee Act, notice is
hereby given that a meeting of the
Department of Defense Wage Committes
will be held on Tuesday, August 3, .
1993; Tuesday, August 10, 1993;
Tuesday, August 17, 1993; Tuesday,
August 24, 1993; and Tuesday, August
31, 1993, at 2 p.m. in Room 800,
Hoffman Building #1, Alexandria,
Virginia.

o Committee’s primary
responsibility is to consider and submit -
recommendations to the Assistant
Secretary of Defense (Force Management
and Personnel) concerning all matters
involved in the development and
authorization of wage schedules for
federal prevailing rate employees
pursuant to Public Law 92~392. At this
meeting, the Committee will consider
wage survey specifications, wage survey
data, local wage survey committee
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10(d)
of Public Law 92—463, mesetings may be
closed to the public when they are '
“concerned with matters listed in §
U.S.C. 552b.” Two of the matters so
listed are those “related solely to the
internal personnel rules and practices of
an agency,” (5 U.S.C. 552b(c)(2)), and
those involving ‘‘trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential” (5 U.S.C. 552b(c)(4)).

Accordingly, the Deputy Assistant
Secretary of Defense {Civilian Personnel
Policy/Equal Opportunity) hereby
determines that all portions of the
meeting will be closed to the public
because the matters considered are
related to the internal rules and
practices of the Department of Defense
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(5 U.S.C. 552b(c}{2)), and the detailed
wage data considered were obtained
from officials of private establishments
with a guarantee that the data will be
held in confidence (5 U.S.C. 552b(c)(4)).
However, membaers of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee’s attention.
Additional information concerning
this meeting may be obtained by writing
the Chairman, Department of Defense
Wage Committee, room 30264, The
Pentagon, Washingten, DC 20310.

Dated: July 7, 1993.
L.M. Bynum,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 93-16477 Filed 7-12-93; 8:45 am]
BILLING CODE 5000-04-M

Department of the Army

Notice of Open Meeting, Inland
Waterways Users Board

AGENCY: U.S. Armry Corps of Engineers,
DOD.

ACTION: Correction to open meeting
location.

This is the third change ta the
location of the Inland Waterways Users
Board meeting scheduled for 27 July
1993. Disregard all other meeting
locations. This change was directed by
the U.S. Army Corps of Engineers,
Directarate of Civil Works,

In accordance with 10(a){2) of the
Federal Advisory Committes Act, Public
Law 92—463, announcement is made of
the following committee meeting:

Neme of Committee: Inland
Waterways Users Board.

Date of Meeting: 27 July 1883.

Place: Ramada Hotel—Old Town, 901
North Fairfax Street, Alexandria, VA
22314, Telephone: 703—683-6000.
Kenmeth L. Denton,

Army Federal Register, Liaison Officer. -
[FR Doc. 93-16631 Filed 7-12-03; 8:45 am}
BILLING CODE 37104241

DEPARTMENT OF EDUCATION
[CFDA NO: 84.252)

Urban Community Service Program;
inviting Applications for New Awards
for Fiscat Year (FY} 1993 ‘

gwse of Program: Thig program
provides grants to urban academic

institutions to werk with private and
civic organizations to devise and
implement solutions to pressing and

severe problems in their urban
communities. The program furthers
National Education Goal 5, that every
American will be literate and will
possess the knowledge and skills
necessary to compete in a global
economy and exercise the rights and
responsibilities of citizenship. The
program furthers the objectives of Goal
5 by affording students in urban
academic institutions an opportunity to
learn more about the problems in their
communities and participate in
developing solutions to these ptoblems
Ehgzgle Applicants: Eligible
applicants inchude any nonﬁ rofit
municipal university, estab.
governing body of the city in which it
is located, and operating as of July 23,
1992. Also eligible is any institution of
higher education or a consortium of
institutions with at least one member
that (1) is located in an urban eres; (2)
draws a substantial pertion of its
undergraduate students from the urban
area in which it is lecated or from
contiguous areas; (3) carries out
programs to make postsecondary
educational oppertunities more _
accessible to residents ef the urban area
or contiguous areas; (4) has the present

capacity to provide resources responsive

to the needs and priorities of the urban
area and contiguous areas; (5) offers a
range of professional, technical, or
graduate programs sufficient to sustain

the capacity of the institution to provide

these resources; and (6) has
demonstrated and sustained a sense of
responsibility to the urban area and
contiguous areas and the people in
those areas.

Deadline for Transmittal of
Applications: August 12, 1993.

Deadline for Intergovernmental
Review: Qctober 13, 1993,

Applications Available: July 13, 1993,

Available Funds: $1,100,000.

Estimated Range of Awards:
$200,000-$350,000.

Estimated Average Size of Awards:
$220,000.

Estimated Number of Awords: 4 to 5.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to five annual
budget periads.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 82, 85,

and 86; and (b) When published as final

regulations, the Urban Community

Service Program regulations in 34 CFR

Part 636. .
Priority: Under 34 €FR 75.105(c)(3)

"and 20 U.S.C. 1136h(b), the Secretary

gives an absolute preference to

ished by the

applications that propose to conduct
joint projects sup afwned by other locsl, -
State, and Federal programs. The
amount of funds to be reserved for this
priority will be established after
determining the number of high quality

: apglications received.

upplementary Information: On May
20, 1993, the Secretary published &
notice of proposed rulemeking (NPRM)
for this program in the Federal Register
(58 FR 29373).

It is not the policy of the Department
of Education to salicit applications
before the publication of final
regulations. However, in this case it is
necessary to solicit applications on the
basis of the NPRM in order to have
sufficient time available to conduct the
competition and make awards priar to
the e?d of the fiscal year (September 30,
1993]).

Summary of Anticipated Changes

Four comments were received in
response to the Secretary’s invitation ta
comment on the NPRM. In respanse ta
these comments, the Secretary
anticipates making one change to the
proposed regulations. All four
commenters addressed the requirement
in § 636.2(b)(2) that an applicant
institution must draw “a substantial
portion of its undergraduate students”
from the urban area in which it is
located, or from contiguous areas, to be
eligible for a grant. The commenters
believe that the definition of
“substantial portion of its
undergraduate students” in § 636.7(b) to
mean 50 percent or more of the enrolled
undergraduate student population
establishes too high & threshold. The
commenters contend that 50 percent is
inappropnate since the statute did not
require a ‘“majority."”

he Secretary egrees with the

commenters and e to change the
definition of "“substantial portion of its
undergraduate students™ in § 636.7(b) to
mean 40 percent or more of the enrolled
unde raduate student population.

plicants should prepare their grant
apphcatiom based on the provistons in
the NPRM, as amended by the changs te
§ 636.7(b) discussed in this summery of
anticipated changes. If the Secretary
makes any changes in the regulatiens
that were not discussed in this notice,
applicants will be given an opportunity
to revise their applications.

For Applications or Information
Contact: Patricia W, Gore, U.S.
Department of Education, 400 Maryland
Avenue, S.W., room 3022, ROB-3,
Washington, D.C. 20202-5251.
Telephone: (202) 708-8849. Individuals
wha use a telecommunications device
for the deaf (TDD} may call the Federal
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Information Relay Service (FIRS) at 1~
800-877-8339 between 8 a.m. and 8
p-m., Eastern time, Monday through
Friday.
Program Authority: 20 U.S.C. 1136~1136h.
Dated: July 7, 1993.
Maureen A. McLaughlin,

Acting Assistant Secretary for Postsecondary
Education. .

{FR Doc. 93-16529 Filed 7-12-93; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Fioodplain and Wetlands Involvement
for the Proposed Radioactive Soli
Removal From the Project Charlot Site
at Cape Thompson, Alaska Maritime
National Wildlife Refuge, AK

AGENCY: Department of Energy (DOE).

ACTION: Notice of floodplain and
wetlands involvement.

SUMMARY: DOE proposes to characterize
and remediate affected soils ,
contaminated in a 1962 radioactive
tracer study conducted by its
predecessor agency, the Atomic Energy
Commission, located at the Project
Chariot Site in Cape Thompson, Alaska,
Maritime National Wildlife Refuge,
Alaska. The proposed remedial action
includes a program to: (1) Sample a
disposal mound and all other areas
potentially contaminated during the
1962 study to determine the present
concentration of radioactive
contaminants, (2} excavate and remove
contaminated soils, (3) transport the
excavated soils for disposal at a DOE
low-level radioactive waste disposal
site; either the Neveda Test Site or the
Hanford Site in the State of Washington,
(4) secure approval for final closure of
the mound and test plots, and (5)
revegetate the excavated site(s). Project
activities would involve incidental
crossing of the floodplain or wetlands of
Ogotoruk and Snowbank Creeks in the
conduct of remedial or site
‘characterization activities. These same
media would be sampled in the nearby
Kisimilok Valley to aid in establishing
regional background levels. In
accordance with title 10 Code of Federal
Regulations CFR part 1022, DOE is
assessing the potential impacts to the
floodplain and wetlands in the
“Environmental Assessment of
Proposed Radiovactive Soil Removal
from the Project Chariot Site at Cape
Thompson."” DOE will perform this
proposed remedial action in a manner
50 as to avoid or minimize potential
harm to or within the affected
floodplains and wetlands.

DATES: DOE needs to begin the proposed
action as soon as possible to ensure
project completion before inclement
seasonal weather makes further
remedial action work impossible during
19893. In accordance with 10 CFR
1022.18(c), DOE waives the 15-day time
periods for public review, DOE will
consider comments received at the
address below no later than July 28, -
1993 to the extent practicable.

ADDRESSES: For further information on
this proposed action, contact: Donald R.
Elle, Director, Environmental Protection.
Division, Nsvada Operations Office,
U.S. Department of Energy, P.O. Box
98518, Las Vegas, NV 88193-8518, (702)
295-1146 FAX: (702) 295-0838.

For further information on general

DOE floodplain/wetlands environmental

review requirements, contact: Carol
Borgstrom, Director, Office of NEPA
Oversight, EH-25, U.S, Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585, (202) 586—
4600 or (800) 427-2756.

SUPPLEMENTARY INFORMATION: The -
proposed project would involve site
characterization activities on the Alaska
Maritime National Wildlife Refuge near
Cape Thompson, removal of
contaminated soil, and revegatation of
disturbed tundra along some trials left
from the 1962 radioactive tracer study.
The Project Chariot Site is located
approximately 680 miles northwest of -
Anchorage, Alaska. The radioactive
contaminants were introduced during a
1962 tracer study conducted by the
Atomic Energy Commission. Following
the study, all contaminated soil and
other radioactively contaminated
material were placed in a mound
(approximately 6 feet high and 40 feet
square) at the site. The proposed project
would remove this mound from the
Project Chariot Site to a DOE low-level
waste site in Nevada or Washington.
The project would involve crossing
floodplains and wetlands along the
Ogotoruk and Snowbank Creeks to
obtain access to the mound or
characterization sampling sites.

In accordance with DOE regulations
for compliance with floodplain and
wetlands environmental review
requirements (10 CFR part 1022), DOE
is assessing the impact of the
floodplains and wetlands in the
“Environmental Assessment of the
Proposed Radioactive Soil Removal
from the Project Chariot Site at Cape
Thompson” being prepared in
accordance with the National
Environmental Policy Act. A floodplain
statement of findings will be included
in any finding of no significant impact

that is issued following the completion

of the EA or may be issued separately.
Issued in Washington, DC, on July 8, 1983.

C.W. Frank,

Acting Principal Deputy Assistant Secretary,

Environmental Restoration and Waste

Management.

[FR Doc. 93-16574 Filed 7-12-93; 8:45 am}
BILLING CODE 8450-01-M

Fioodplain and Wetlands involvement
for Bridge Replacements of 603-71G
and 603-72G (Road B Crossing Lower
Three Runs Below PAR Pond Dam)
and of 603-4G (Road 4 Crossing
Fourmile Branch) Located on the
Savannah Rlver Site (SRS)

AGENCY: Department of Energy (DOE).
ACTION: Notice of Floodplain and
wetlands involvement and solicitation
of comments.

SUMMARY: Title 10, Code of Federal
Regulations (CFR), part 1022, requires
DOE to evaluate actions that may be
taken in order to ensure consideration of
protection of floodplains and wetlands
in the decisionmaking process. As soon
as practicable after a determination that
a floodplain and/or wetland may be
involved, the regulations require that a
public notice be published in the
Federal Register, including a
description of the proposed action and
its location.

DOE proposes to demolish three
existing bridges 40-65 years old and to
construct three new bridges conforming -
to current design and construction
practices in a floodplain and wetland’
located in Aiken and Barnwell Counties,
South Carolina. Discarded material will
be disposed of in a sanitary landfill. In
accordance with Title 10 CFR part 1022,
DOE will prepars a floodplain and
wetlands assessment snd will perform
this proposed action in a manner so as
to avoid or minimize potential harm to
or within the affacted floodplain and
wetlands.

DATES: Comments on the proposed
actions are due on or before July 28,
1993.

ADDRESSES: Comments should be
addressed to Floodplain/Wetlands
Comments, Stephen R. Wright, U.S.
Department of Energy, Savannah River
Operations Office, P.O. Box A, Aiken,

. South Carolina 29802. The phone
number is (803) 725-3857. Fax
comments to: (803) 725-7688.

FOR FURTHER INFORMATION ON DOE
FLOODPLAIN/WETLANDS ENVIRONMENTAL
REVIEW REQUIREMENTS, CONTACT: Ms.

#Carol M. Borgstrom, Director, Office of

NEPA Oversight (EH-25), U.S.
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De ent of Energy, 1000

In e&?dence Avenue, SW,,
Washington, DC 20585, Telephone:
(202) 586—4600 or (800) 472-2756.

A location map showing the project
sites and further information can be
obtained from the Savannah River
Operations Office (see ADDRESSES
above).

SUPPLEMENTARY INFORMATICN: Each of
the bridges included in this replacement
Ero' act was identified in a sitewide

ridge inspection es no longer capable
of supporting the transportation of
heavy loads across the site. The
replacements shall be similar in design
and construction with some latitude for
length of span and end abutment
configuration. The method of
demolition is also considered similar for
each of the three bridges with varying
lengths of span. '

Demolition of a bridge will require
cutting the deck at the span joints and
hoisting the deck in sections off of the
pier caps. The pier caps can then be
separated from the timber piles or
concrete piles and removed. Depending
on the final location of the piers, the
timber piles or the concrete piles may be
cut below the water surface and
abandoned in-place, limiting
disturbance to the stream and reducing
costs. If the timber piles interfers with
the new piles, they will be pulled to
prevent decay of lﬁe piles, leaving an
unacceptable void near the proposed
pile foundation.

The existing bridge geometry shall be
maintained for each bridge as closely as
gossib]e. The width of the proposed

ridges is 44—0 as compared with 24-0
on existing bridges.

To accommodate the increased width
of the bridge, the end abutments will
require enlarging and may require tie-
back walls, depending on site
topography, to prevent erosion of the
em ont.

Bridges shall be designed using
prestressed, precast concrete beams or
cast-in-place posttensioned beam
construction with a reinforced concrete
deck and asphalt or concrete wearing
surface. Guardrails and parapets walls
shall meet a South Carolina Department
of Highways and Public Transportation
(SCDHPT) and American Association of
State Highway Transportation Officials
approved standard.

ridges shall be supported by
approximately four reinforced concrete
piers at each pier cap. The piers shall be
supported by driven piles. The location
of piers for each bridge is determined by
the span lengths for the structure. The
project anticipates using SCDHPT
standard span lengths for each bridge,
the maximum of which is 40-0.

The increase of span length may
require an increase of the distance
between the end abutments. This
increased distance may provide a larger
surface area of stream flow once the
replacement bridges have been
completed.

During construction, portions of
roadways shall be closed to traffic and
detoured. This will provide greater
flexibility to implement construction
methods to minimize environmental
impacts that would be impossible to use
while maintaining through traffic.

Erosion control measures will be
installed at all areas to prevent impacts
from disturbances reaching wetlands or
entering waterways. Staging of
construction activities shall be planned
to reduce increased traffic in the
waterway resulting from construction
and to maintain the limits of
disturbance to as small an area as
possible to perform the bridge

. construction. The bridge contractor will

also be required to provide equipment,
materials, and labor in the event of any
spills or uncontrolled discharges of
sediment.

In accordance with DOE regulations
for compliance with floodplain and
wetlands environmental review
requirements (10 CFR, part 1022}, DOE
will prepare a flooodplain and wetlands

. assessment for this proposed DOE

action.

After DOE issues the assessment, a
floodplain statement of findings will be
published in the Federal Register.
Everet H. Beckner,

Acting Assistant Secretary for Defense

Programs.

[FR Doc. 93-16570 Filed 7-12-93; 8:45 am]
BILLING CODE €450-1

Oifice of Arms Control and
Nonproliferation

Proposed Subsequent Arrangement

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160), notice is hereby given of
a proposed “subsequent arrangement"”’
under the Additional Agreement for
Cooperation between the Government of
the United States of America and the
European Atomic Energy Community
(EURATOM) concerning Peaceful Uses
of Atomic Energy, as amended.

The subsequent arrangement to be
carried out under the above-mentioned
agreement involves approval for the
following sale: Contract No. S-EU-1013,
for the sale of 5 grams of uranium,
enriched to 98.64 percent in the isotope
uranium-235 to the Instituto di
Geocronologia, Pisa, Italy, of use in

isotopic dilution analyses of uranium in
rock and mineral samples.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice.

Issued in Washington, DC on July 7, 1993.
Edward T. Fei,

Acting Director, Office of Nonproliferation
Policy.

[FR Doc. 93-16572 Filed 7-12-93; 8:45 am]
BILLING CODE 8450-01-M

Office of Civilian Radioactive Waste
Management

Yucca Mountain Waste Package
Development Workshop

AGENCY: Office of Civilian Radioactive
Waste Management, Department of
Energy.

ACTION: Notice of workshop.

TIME AND DATE: 8 a.m.~5 p.m. on
September 20-22; and 8 a.m.-12 noon
on September 23, 1993,

PLACE: The Howard Johnson Plaza
Suite—Hotel located at 4255 South
Paradise Rd. in Las Vegas, Nevada
89109.

This workshop will be a followup to
the Engineered Barrier System
Workshop held in Denver in June 1991
and will consist of presentations,
discussions by selected experts, and
audience participation.

SUMMARY: In this notice, the Office of

" Civilian Radioactive Waste Management

announces the Yucca Mountain Waste
Package Workshop. The Department is
seeking participants who may be
interested in presenting Waste Package
concepts or supporting information on
materials selection, fabrication, closurs,
nondestructive evaluation, performance
assessment, and testing at this
workshop,

SUPPLEMENTARY INFORMATION: The focus
of this workshop will be the disposal
container and those aspects of disposal
container development currently of
concern to the Yucca Mountain Site
Characterization Project Office. Topics
will include containment barrier
degradation, materials selection,
container fabrication, closure and
nondestructive evaluation techniques,
and performance assessment with an
emphasis on data/testing needed tc
support modeling and performance
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assessment. The objectives of the
workshop will be to provide a forum io
discuss ideas relative to these important
aspects of disposal container
development and to allow comment and
input from ell interested parties relative
to the current status of waste package
development as part of the site
characterization process.

Presenters for the workshop will be
selected on the basis of a Department of
Energy evaluation of their qualifications
and technical analysis of the proposed
concept or approach. Interested
presenters must submit a personal
qualifications statement along with a
technical analysis of the proposed
concept they would like to address at
the workshop. Concepts shall focus on
the aspects of disposal container
development previously specified.
Those selected to present their concepts
will receive an informaticn package on
the status of the Department of Energy
waste package program.

Those interested in presenting at the
workshop should submit their '
qualifications and proposals for
consideration to the Department of
Energy, by July 30, 1983. Send these to
Diane J. Harrison, U.S. Department of
Energy, Yucca Mountain Site
Characterization Project Office, M/S
523, P.O. Box 98608, Las Vegas, NV
89193-8608.

CONTACT PERSON FOR MORE INFORMATION:
For anyone wishing to attend this
workshop a block of rooms has been

- reserved at the Howard Johnson Plaza
Suite-Hotel, Please contact Linda Evans
(702-794-7693) by Wednesday, August
18, 1993, for reservations (credit card
required. Single Room is $69 including
tax).

A tour of Yucca Mountain is planned
for Monday, September 20, 1993, for
which reservations are required. The
number that can be accommodated may
be limited. Those wanting to participate
in this tour must contact Carleen Hill,
Science Applications International
‘Corporation, (702-794-7375) by August
27, 1993.

This invitation for participation
should not be interpreted as a request
for proposal for future work in this area
or as a commitment to compensate
participants in any manner.

Lake H. Barrett,

Acting Director, Office of Civilian Radioactive

Waste Management.

[FR Doc. 83-16571 Filed 7-12-93; 8:45 am]
"BILLING CODE $450-0+-M

Energy Information Administration

Proposed Revision of NWPA-830R
A-G, “Standard Contract for Disposal
of Spant Nuclear Fue! and/or High-
Level Radioactive Waste'

AGENCY: Energy Information

Administration, Department of Energy.

ACTION: Notice of the proposed revision
of NWPA-830R A-G, “Standard
Contract for Disposal of Spent Nuclear
Fuel and/or Higg-Level Radioactive
Waste” and solicitation of comments.

SUMMARY: The Energy Information
Administration (EIA), as part of its
continuing effort to reduce paperwork
and respondent burden (required by the
Paperwork Reduction Act of 1980, Pub.
L. 96-511, 44 U.S.C. 3501 et seq.),
conducts a presurvey consultation
program to provide the general public
and other Federal agencies with an
opportunity to comment on proposed
and/or continuing reporting forms. This
program helps to ensure that requested
data can be provided in the desired

format, reporting burden is minimized, -

reporting forms are clearly understood,
and the impact of collection
requirements on respondents can be
properly assessed. Currently, EIA is
soliciting comments concerning the
proposed revision of NWPA--830R A-G,
“Standard Contract for Disposal of
Spent Nuclear Fuel and/or High-Level
Radioactive Waste.”

DATES: Written comments must be
submitted on or before August 12, 1993.
If you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below of your
intention to de so as soon as possible.
ADDRESSES: Send comments to Jorge
Lunea-Camara, Energy Information
Admiristration Survey Manager, EI-
523, U.S. Department of Energy,
Washington, DC 20585, (202) 254-5664.
FOR FURTHER INFORMATION OR TO OBTAIN
COPIES OF THE PROPOSED FORMS AND
INSTRUCTIONS: Requests for additional
information or copies of the form and
instructions should be directed to Jorge
Luna-Camara at the address listed
above.

SUPPLEMENTARY INFORMATION:

1. Background
II. Current Actions
111 Request for Comments

I. Background

In order to fulfill its responsibilities
under the Federal Energy
Administration Act of 1874 (Pub. L. 93—
275) and the Department of Energy

Organization Act (Pub. L. 95-91), the
Energy Information Administration is
obliged to carry out a central,
comprehensive, and unified energy data
and information program. This program
will collect, evaluate, assemble, analyze,
and disseminate data and information
related to energy resource reserves,
production, demand, technology, and
related economic and statistical
information relevant to the adequacy of
energy resources to meet the Nation’s
economic and social needs in the n~ar
and longer term future.

The NWPA-830R A-G data are
entered into the Department of Energy’s
accounting records. The data from
electric utilities concerns payment of
their contribution to the Nuclear Waste

. Fund, and contains specific data on .

disposal of nuclear waste.

I1. Current Actions

In keeping with its mandated
responsibilities, EIA proposes to extend
for three years the information
collection aspects of NWPA-830R A-G,
“Standard Contract for Disposal of
Spent Nuclear Fuel and/or High-Lovel
Radioactive Waste.” The proposed
changes to the NWPA—830G, Annex A
to Appendix G, “‘Standard Remittance
Advice for Payment of Fees,” are -
summarized below:

(1) A line to allow utilities (when
applicable) to deduct pump storage
losses has been added;

(2) A line to allow the utilities to
report the source of the information
being reported (i.e., Form EIA 861, Form
EIA 412, Form REA 12, and FERC Form
1) has been added; and the instructions
have been clarified. '

Changes to NWPA-830C, Appendix C
“Delivery Commitment Schedule,” are
as follows:

“ (1) Section 1, Line 1.1—The *“Name of
Purchaser” was added, moving the DCS
Identification Number to Line 1.2.

(2) Section 2:

(a) Line 2.2—"“Shipping Lot Number”
was deleted;

(b) Line 2.4—"Proposed Delivery
Date’” was replaced with Proposed
Delivery Year;

(c) Line 2.5—""DOE Assigned Delivery
Commitment Date” was deleted;

(d) Line 2.7—'*Metric Tons Uranium*’
was deleted (Discharged);

. (3) Section 4—"Notification of DOE
Approval” was replaced with
Notification of DOE Action;

(4) Line 4.1—*"Approved by DOE”
was replaced with Approved,
Disapproved.

I11. Request for Cormments

Prospective respondents and other
interested parties should comment on
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the proposed extension and revisions.
The following general guidelines are
provided to assist in the preparation of
responses. Please indicate to which
form(s) your comments apply.

As a potential respondent:

A. Are the instructions and
definitions clear and sufficient? If not,
which instructions require clarification?

B. Can the data be submitted using the
definitions included in the instructions?

C. Can data be submitted in
accordance with the response time
specified in the instructions?

D. Public reporting burden for this
collection is estimated to average 40
hours per respondent on NWPA-830-G
and NWPA-830-A; and 5 hours of
reporting burden on NWPA-830-C.
How much time, including time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information, do you estimate it will
require you to complete and submit the
re%uired form(s)? A

. What is the estimated cost of
completing this form(s), including the
direct and indirect costs associated with
the data collection? Direct costs should
include all costs, such as administrative
costs, directly attributable to providing
this information.

F. How can the form(s) be improved?

G. Do you know of any other Federal,
State, or local agency that collects
similar data? If you do, specify the
agency, the data element(s), and the
means of collection.

As a potential user:

A. Can you use data at the levels of
detail indicated on the form(s)?

B. For what purpose would you use
the data? Be specific. :

C. How could the form(s} be improved
to better meet your specific needs?

D. Are there alternate sources of data _
and do you use them? What are their
deficiencies and/or strengths?

E. For the most part, information is
published by EIA in U.S. customary
units, e.g., cubic feet of natural gas,
short tons of coal, and barrels of oil.
Would you prefer to see EIA publish
more information in metric units, e.g.,
cubic meters, metric tons, and
kilograms? If yes, please specify what
information (e.g., coal production,
natural gas consumption, and crude oil
imports), the metric unit(s) of
measurement preferred, and in which
EIA publication(s) you would like to see
such information. o

EIA is also interested in receiving
comments from persons regarding their
views on the need for the information
contained in the NWPA-830R A-G.

Comments submitted in response to
this notice will be summarized and/or

included in the request for OMB
approval of the form; they also will
become a matter of public record.
Statutory Authorities: Section 2(a) of
the Paperwork Reduction Act of 1980
(Public Law 96-511), which amended
chapter 35 of title 44 United States Code
(44 U.S.C. 3506(a)).
Issued in Washington, DC, July 8, 1993.
Yvonne M. Bishap,
Director, Statistical Standards.
[FR Doc. 93~16573 Filed 7-12-93; 8:45 am)
BILLING CODE $450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. ER93-739-000, et al.)

Entergy Services, Inc., et al.; Electric
Rate, Small Power Production, and
Interlocking Directorate Filings

Take notice that the following filings
have been made with the Commission:

1. Entergy Services, Inc.

(Docket No. ER93-739-000]

Take notice that on June 29, 1993,
Entergy Services, Inc. (Entergy
Services), on behalf of Louisiana Power
& Light Company (LP&L), filed the
Transmission Agreement between LP&L
and Southwestern Electric Power
Company {SWEPCO) (the ‘*Agreement”).
Entergy Services states that the purpose
of the Agreement is to provide for the
transmission and distribution of power
and energy purchased by SWEPCO from
Cajun Electric Power Cooperative, Inc.
to the former delivery points of Bossier
Rural Electric Membership Corporation
(BREMCO), the assets of which are
being acquired by SWEPCO. Entergy
Services requests that the Agreement be
made effective on July 1, 1993, the date
that SWEPCO is to acquire BREMCO’s

Comment date: July 20, 1993, in
accordance with Standard Paragraph E
at the end of this notice.

2. Canal Electric Co.

{Docket No. ER83-745-000]

Take notice that on June 30, 1993,
Canal Electric Company (Canal) filed
four documents under section 205 of the
Federal Power Act: (1) An Amendment
to the Capacity Acquisition Agreement
(Agreement) between itself and
Commonwealth Electric Company
(Commonwealth) and Cambridge
Electric Light Company (Cambridge),
which amends the terms of the
Agreement (FERC Rate Schedule No. 21)
rocurement of bulk

with respect to the
er the terms of the

electric power. Un

proposed Capacity Acquisition and
Disposition Agreement (as the
Agreement, which Agreement as
amended was also filed, is to be
hereinafter known}, Canal may continue
to procure bulk electric power at the
request of and for resale to
Commonwealth and/or Cambridge, but
may also sell power owned or otherwise
held by Commonwealth and Cambridge
at the request of Commonwealth and/or
Cambridge; (2) a Capacity Disposition
Commitment between itself and
Commonwealth, which implements the
terms of the Capacity Acquisition and
Disposition Agreement with respect to
the assignment by Commonwealth to
Canal 0%2 portion of Commonwealth’s
entitlement in Canal Unit No. 2. Canal
will sell a portion of Commonwealth’s
entitlement to the output of Canal Unit

- No. 2 to Green Mountain Power

Corporation (GMP) over the period
September 1, 1993 through September 1,
1998. This entitlement is referred to
herein as the ‘*“GMP Quota;” (3} a Power
Contract betwesn itself and
Commonwealth, which provides that
Canal will credit all revenues from the
sale of the GMP Quota to
Commonwealth; and (4) a Power Sale
Agreement between itself and GMP with
respect to the sale of the GMP Quota.

Comment date: July 20, 1993, in
accordance with Standard Paragraph E
at the end of this notice.

3. Public Service Company of
Oklahoma

[Docket No. ER93-746-000]

Take notice that on June 30, 1993,
Public Service Company of Oklahoma
(PSO) tendered for filing a Transmission
Service Agreement (Agreement), dated
April 14, 1993, between PSO and
Southwestern Public Service Company
(SPS). Under the Agreement, PSO will
provide transmission service for power
and energy that SPS will sell to The
Empire District Electric Company (EDE).

A copy of the filing has been sent to
SPS, EDE and the Oklahoma
Corporation Commission.

Comment date: July 20, 1993, in
accordance with Standard Paragraph E
at the end of this notice.

4. The Montana Power Co.

[Docket No. ER93-747—-000]

Take notice that on June 30, 1993, The
Montana Power Company (Montana)
tendered for filing with the Federal
Energy Regulatory Commission
pursuant to 18 CFR 35.13 a Letter
Agreeent Between Bonneville Power
Administration and The Montana Power
Company. Montana requests that the
Commission accept the Agreement for
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filing, to be effective on September 1,
1993. :
A copy of the filing was served upon
Bonneville Power Administration.
Comment date: July 20, 1993, in
accordance with Standard Paragraph E
at the end of this notice.

3. Southwestern Electric Power
Company
[Docket No. ER93-748-000]

Take notice that on June 30, 1993,
Southwestern Electric Power Company
(SWEPCO), by its counsel, submitted for
filing Amendment No. 2 to SWEPCO's
Electric System Interconnection
Agresment with Cajun Electric Power
Cooperative, Inc. (SWEPCO FERC Rate
Schedule No. 100). SWEPCO submitted
corrections to the filing on June 30,
1993.

SWEPCO requests an effective date of
the later of July 1, 1993, or the date on
which SWEPCO completes its
acquisition of the electric utility assets
of Bossier Rural Electric Membership
Cooperative, Inc., a Cajun member.
Accordingly, SWEPCO requests waiver
of the Commission’s notice
requirements.

Copies of the filing have been served
on Cajun, the Louisiana Public Service
Commission, and copies of the
transmittal letter only have been sent to
other SWEPCO wholesale customers to
advise them of the requested waiver of
notice requirements.

Comment date: July 20, 1893, in
accordance with Standard Paragraph E
at the end of this notice.

6. The United Illuminating Co.

[Docket No. ER93-750-000]

Take notice that on July 1, 1993, The
United Illuminating Company (UI) filed
a Modification of Whesling Service
Agreement to modify the Wheeling
Service Agreement dated as of October
18, 1987, by and between Ul and
McCallum Enterprises I Limited
Partnership. Ul requests that the
Modification be made effective as of the
Closing of Title of two parcels of land
in Derby, Connecticut.

Copies of the filing have been sent to
the affected customer and to the
Connecticut Department of Public
Utility Control.

Comment date: July 20, 1993, in
accordance with Standard Paragraph E,
at the end of this notice.

7. Southwestern Public Service Co.

[Docket No. ER93-749-000}

Take notice that Southwestern Public
Service Company (Southwestern) en
June 30, 1993, tendered for filing two
proposed supplements to its rate

,

‘schedule for service to Cap Rock

Electric Cooperative, Inc. (Cap Rock).
The first proposed supplement

provides for the assignment by Cap
Rock to Southwestern of Cap Rock's
rights and obligations under its lease
agreement with John Hancock Mutual
Life Insurance Company. Southwestern
has agreed to grant to Cap Rock the right
to use the facilities and pay a dedicated
facilities charge based on 'Xxe lease
payments. The second supplement
relates to the lease by Cap Rock of
certain land properties to Southwestern
and the Sub-lease of these properties
back to Cap Rock. Both of Sxese
supplements assist Cap Rock with
procuring future financing for the
construction of additional facilities on
Cap Rock’s system.

omment date: July 20, 1993, in
accordance with Standard Paragraph E
at the end of this notice.

8. PacifiCorp

[Dockst No. ER83-751-000]

Take notice that PacifiCorp, on July 1,
1993, tendered for filing in accordance
with 18 CFR part 35 of the
Commission’s Rules and Regulations, a
Letter Agreement dated May 20, 1993
among Western Area Power
Administration (Western), the United
States Bureau of Reclamation
(Reclamation) and PacifiCorp.

The contract provides for the
installation of facilities by Raclamation,
Western and PacifiCorp in connection
with the conversion of PacifiCorp's 46

kilovolt Midway-Hale transmission line .

to 138 kilovaolts.

PacifiCorp requests an effective date
of sixty days from the date of the
Commission’s receipt of its filing,

Copies of this filing were supplied to
Western, Reclamation, the Utah Public
Service Commission and the Public
Utility Commission of Oregon.

Comment date: July 20, 1993, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). All such motions or protests
should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make

protestants parties to the proceeding.

Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection. :

Lois D. Cashell,

Secretary. ]
IFR Doc. 93-16566 Filed 7-12-93; 8:45 am]
BILLING CODE #717-01-M

Meeting

July 7, 1993, .

Take notice that the Commission staff
will meet with representatives of the
General Agreement on Parallel Paths
(GAPP) on Thursday, July 15, 1993 at 2
p.m. in the Commission meeting room,
room 9306, 825 N. Capitol Strest, NE.,
Washington, DC 20426. GAPP is a study
group of the Interregional Transmission
Coordination Forum. The GAPP
representatives will describe GAPP’s
technical approach in addressing certain
control and equity problems in the use
of the bulk transmission system.
Interested parties may attend.

Lois D. Cashell,

Secretary. )

[FR Doc. 93-16565 Filed 7-12-93; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. CP93-523-000, et al.]

Northwest Pipeline Corp., et al.;
Natural Gas Certificate Filings

July 6, 1993. ‘
Take notice that the following filings -
have been made with the Commission:

1. Northwest Pipeline Corporation

[Docket No. CP93-523-000]

Take notice that on June 29, 1993,
Northwest Pipeline Corporation
{Northwest), 295 Chipeta Way, Salt Lake
City, Utah 84158, filed in Docket No.
CP93-523-000, a request pursuant to
§157.205 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205) for authorization to
add the existing Clay Basin delivery
point in Daggett County, Utah and the
existing Plymouth delivery point in
Benton County, Washington to its Rate
Schedule ODL~1 Service Agreement
with Washington Natural Gas Company
(Washington Natural), without any

‘reallocation of maximum daily delivery

obligations to these delivery points,
under Northwest’s blanket certificate
issued in Docket No. CP82-433-000
pursuant to section 7 of the Natural Gas
Act, all as more fully set forth in the
request that is on file with the
Commission and open to public
inspection.
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Northwest states that Washington
Natural has requested the addition of
the Clay Basin and Plymouth delivery
points to its ODL/TF service agreements
8o it can use those agreements to have
supplies delivered for storage for its
account. Northwest further states that
the total volumes presently authorized
to be delivered to Washington Natural
would not change as a result of the
proposed delivery point additions.

Comment date: August 20, 1993, in
accordance with Standard Paragraph G
at the end of this notice.

2. Texas Gas Transmission Corporatibn

[Docket No. CP93-522-000]

Take notice that on June 29, 1993,
Texas Gas Transmission Corporation
(Texas Gas), P.O. Box 1160, Owensboro,
Kentucky 42302, filed in Docket No.
CP93-522-000 a request pursuant to
§157.205 of the Commission's
Regulations under the Natural Gas Act
(18 CFR 157.205) for authorization to
add a new delivery point for Mississippi
Valley Gas Company (Mississippi) in
Tunica County, Mississippi, under
Texas Gas’s blanket certificate issued in
Docket No. CP82—407-000 pursuant to
section 7 of the Natural Gas Act, all as
more fully set forth in the request which
is on file with the Commission and open
to public inspection.

Texas Gas states that the new delivery
point would enable Mississippi to
render natural gas service to a new
commercial development to be located
on the Mississippi River near Tunica.

Texas Gas states further that the
proposed maximum annual quantity of
natural gas to be delivered at the
proposed new delivery point would be
1,752,000 MMBtu, with a proposed
maximum dasily quantity of 4,800
MMBtu.

It is said that the addition of the new
delivery point would not result in an
increase in Mississippi’s current daily
contract demand nor detriment to Texas
Gas’s other customers.

Comment date: August 20, 1993, in

accordance with Standard Paragraph G

at the end of this notice.
3. Northwest Pipeline Corporation

(Docket No. CP93-527—000]

Take notice that on June 30, 1993,
Northwest Pipeline Corporation
(Northwest), 295 Chipeta Way, Salt Lake
City, Utah 84158, filed in Docket No.
CP93-527-000 a request pursuant to
§§157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205,
157.212) for authorization to add the
existing Stanfield, Oregon
interconnection between Northwest and

Pacific Gas Transmission Company
(PGT) pipeline as a new delivery point
for service under existing Rate chedule
SGS-1I Service agreements with the
Water Power (Water Power) and
Cascade Natural Gas Corporation
(Cascade)} and reallocate the existing
maximum daily delivery obligations for
such service from off-PGT delivery
points to the new Stanfield delivery
point pursuant to section 7 of the
Natural Gas Act, all as more fully set
forth in the application which is on file
with the Commission and open to
public inspection.

Comment date: August 20, 1893, in_
accordance with Standard Paragraph G
at the end of this notice.

4. El Paso Natural Gas Company

[Docket No. CP93-528-000)

Take notice that on June 30, 1993, El
Paso Natural Gas Company (El Paso),
P.O. Box 1492, E] Paso, Texas 79978,
filed a request with the Commission in
Docket No. CP93-528-000 pursuant to
the Commission's Regulations under the
Natural Gas Act (NGA) for authorization
to construct and operate a delivery point
in Maricopa County, Arizona, for firm
deliveries of natural gas transported for
Southwest Gas Corporation (Southwest)
under El Paso’s blanket certificates
issued in Docket Nos, CP82—435-000
and CP88—433-000 pursuant to section

7 of the NGA, all as more fully set forth

in the request which is open to the
public for inspection. :

El Paso proposes to construct and
operate a delivery point to provide a
firm transportation service for
Southwest's residential and commercial
customers in the Club West area of
Maricopa County, Arizona. El Paso
would deliver a maximum of 4,008 Mcf
of natural gas per day for Southwest’s
account at the Club West delivery point.
El Paso states that Southwest would
reimburse El Paso for the estimated
$82,500 construction costs for the
proposed delivery point. El Paso also
states that its tariff does not prohibit the
addition of delivery points.

Comment date: August 20, 1993, in
accordance with Standard Paragraph G
at the end of this notice,

G. Any person or the Commission’s
staff may, within 45 days after the

* issuance of the instant notice by the

Commission, file pursuant to Rule 214
of the Commission’s Procedural Rules
(18 CFR 385.214) a motion to intervene
or notice of intervention and pursuant
to § 157.205 of the Regulations under
the Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefore,
the proposed activity shall be deemed to
be authorized effective the day after the

time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 93-16567 Filed 7-12-93; 8:45 am])
BILLING CODE 6717-01-M

[Docket No. TM93-7-48-000}

ANR Plpeline Co.; Tariff Filing

July 7, 1993,

Take notice that on July 1, 1983, ANR
Pipeline Company (ANR) tendered for
filing as part of its FERC Gas Tariff, the
following revised tariff sheets, to be
effective August 1, 1993:

First Revised Volume No. 1
Second Revised Sheet No. 5

First Revised Volume No. 1-A
First Revised Sheet No. 7

ANR states that the purpose of the
instant filing is to comply with the
annual redetermination of the levels of
ANR’s ‘Reduction for Transporter’s Use
(%), as required by ANR’s currently
effective Tariff, and article XI of ANR's
Interim Settlement at Docket No. RP89-
161, et al. (ANR Pipeline Company 60
FERC (CCH) 1 61,145 (1992)). ANR
further states that the redetermined fuel
use and lost-and-unaccounted for gas
percentages shown on ANR'’s fuel
matrix are based upon ANR'’s most
recent three (3) calendar years
experience of compressor fuel usage,
and most recent four (4) calendar years
experience of lost-and-unaccounted for
gas.

ANR states that copies of the filing
have been served on all parties to this
proceeding. .

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Pederal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with 18 CFR
385.214 and 385.211 of the
Caqmmission’s Rules and Regulations.
All such motions or protests should be
filed on or before July 14, 1993. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervens. Copies
of this filing are on file with the
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Commission and are available for public
inspection in the public reference room.
Lois D, Cashell,

Secretary.

[FR Doc. 93-16500 Filed 7-12-93; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP93-148-000]

ANR Pipeline Co.; Proposed Changes
in FERC Gas Tariff

July 7, 1993,

Take notice that ANR Pipeline
Company (ANR), on July 1, 1993
tendered for filing as part of its FERC
Gas Tariff, First Revised Volume Nos. 1
and 1-A and Original Volume Nos. 2
and 3 the tariff sheets listed on
appendix A to the filing. ANRhas
requested that the Commission accept
the tendered tariff sheets to become
effective August 1, 1993,

- ANR states that the referenced tariff
sheets are being submitted pursuant to

§ 2.104 of the Commission’s Regulations
to implement partial recovery of $0.5
million of additional buyout buydown
costs, part by a fixed monthly charge
applicable to ANR's sales customers and
part by a volumetric buyout buydown
surcharge of $0.0001 per dth applicable
to all throughput. In particular, this
filing is being made pursuant to Article
11 of the Stipulation and Agresment filed
by ANR on February 12, 1991 in Docket
Nos. RP91-33-000 and RP91-35-0000,
as approved by the Commission on
March 1, 1991, ANR states that it
intends to commence billing of the
proposed fixed monthly charges and
volumetric surcharge in September,
1993 for August, 1993 business.

ANR states that all of its Volume Nos.
1, 1-A, 2 and 3 customers and
interested State Commissions have been
apprised of this filing.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with 18 CFR
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before July 14, 1993. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the

Commission and are available for public
inspection in the public reference room.
Lois D. Cashell,

Secretary. .

[FR Doc. 93-16487 Filed 7-12-93; 8:45 am}
BILLING CODE §717-01-M

[Docket No. QF93-126-000]

Birchwood Power Partners, L.P.,
Application for Commisslon
Certlfication of Qualifying Status of a
Cogeneration Facllity

July 7, 1893,

On June 29, 1993, Birchwood Power
Partners, L.P. of 100 Ashford Center
North, Suite 400, Atlanta, Georgia 30338
submitted for filing an application for
certification of a facility as a qualifying
cogeneration facility pursuant to
§ 292.207(b) of the Commission’s
Regulations. No determination has been
made that the submittal constitutes a
complete filing,

According to the applicant, the
topping-cycle cogeneration facility
which will be located approximately ten
miles east of Fredericksburg, in King
George County, Virginia will consist of
a pulverized coal-fired steam generator,
and an extraction/condensing steam-
turbine generator. Steam from the
facility will be used by Dominion
Growers, Incorporated for heating and
cooling a greenhouse complex. The
grimary energy source will be

ituminous coal. The maximum net
electric power production of the facility
will be 237 MW. The facility is
scheduled for commercial operation on
November 29, 1996,

Any person desiring to be heard or
objecting to the granting of qualifying
status should file a motion to intervene
or protest with the Federal Energy
Regulatory Commission, 825 North
Capitol Strest, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s Rules of
Practice and Procedure. All such
motions or protests must be filed within
30 days after the date of publication of
this-notice in the Federal Register and
must be served on the applicant.
Protests will be considered by the
Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 93-16484 Filed 7-12-93; 8:45 am]
BILLING CODE 6717—01-M

[Docket No. RP93-152-000]

Carnegle Natural Gasg Co.; Request for
Walver of Annual PGA Filing
Requirements

July 7, 1993.

Take notice that on July 2, 1993,
Carnegie Natural Gas Company
(Carnegie) filed a request for waiver of
the requirements under sections 154.304
and 154,305 of the Commission’s
regulations, 18 CFR 154.304 and
154.305 (1992), and section 23 of the
General Terms and Conditions of
Carnegie’s FERC Gas Tariff, which
require Carnegie to make a 1993 annual
purchased gas adjustment (PGA) filing.

Carnegie states that waiver of the
Annual PGA filing requirements is
justified under the prevailing regulatory
environment and the particular
circumstances on Carnegie’s system,
citing its impending restructuring of
services under Order No. 636 and its
projected lack of firm sales until such
restructuring. Carnegie further states
that it will provide workpapers detailing
its Account No. 191 activity, from May
1, 1992 until the effective date of its
restructuring, when it files its limited
section 4 application to direct bill its
Account No. 191 balance after it
becomes restructured and terminates its
PGA.

Carnegie states that copies of its filing
were served on ell jurisdictional
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,

-DC 20426, in accordance with 18 CFR

385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before July 14, 1993, Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding,.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the public reference room.
Lois D. Cashell,

Secretary.

[FR Doc. 93-16485 Filed 7-12-93; 8:45 am]
BILLING CODE 6717-01-M
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%cm Nos. RP88-207-010 and RP89-116-

Columbia Gas Transmission Corp.;
Proposed Changes in FERC Gas Tariff

July 7, 1993.

Take notice that on June 30, 1993,
Columbia Gas Transmission Corporation
(Columbia) tendered for filing as part of
its FERC Gas Tariff, First Revised
Volume No. 1, the following tariff
sheets, with proposed effective date of
August 1, 1993:

Thirty-Second Revised Sheet No. 26.1
Thirty-Second Revised Sheet No. 26A.1
Thirtieth Revised Sheet No. 26C
Twenty-Eighth Revised Sheet No. 26D

Columbia states that the amortization
period over which it was authorized to
collect its Order 500 volumetric
surcharge expires July 31, 1993,
Accordingly, the instant filing removes
the current surcharge from Columbia’s
rates, effective August 1, 1993.

Columbia states that copies of the
filing were served by the company upon
each of its wholesale customers,
interested state commissions and to
each of the parties set forth on the
Official Service List in the consolidated
proceedings.

Any ﬁger:mu desiring to protest said
filing should file a protest with the .
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be
filed on or before July 14, 1993. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

{FR Doc. 83-16488 Filed 7-12-93; 8:45 am)
BILLIMG CODE §717-01-M

[Docket No. MT89-3-005)

Columbia Gas Transmission Corp.;
Proposed Changes In FERC Gas Tariff

July 7, 1993,

Take notice that on June 29, 19893,
Columbia Gas Transmission Corporation
{Columbie Gas), tendered for filing as
part of its FERC Cas Tariff, First Revised
Volume No. 1, the following revised
tariff sheets to be effactive July 1, 1993:

Second Revised Sheet No. 54
Second Revised Sheet ivo. 74

Columbia Gas states that this filing is
being made to amend applicable tariff
sheets in its existing tariff in compliance
with 18 CFR 250.16(d)(2) to reflect a
change in its marketing affiliate within
the meaning of 18 CFR 250.16(b)(1)(i)
and 18 CFR 161.2. Columbia Gas states
that Columbia Energy Services
Corporation will replace Columbia Gas
Development Corporation as its
marketing affiliate within the meaning
of those regulations. Columbia Gas is
requesting a waiver of the 30-day notice
requirement pursuant to 18 CFR 154.51.

Columbia Gas states that copies of its
filing has been mailed to all
jurisdictional customers and affected
state regulatory commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedurs, 18 CFR
385.211. All such protests should be
filed on or before July 14, 1993, Protests
will be considered by the Commission
in determining the appropriate actionto
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.
[FR Doc. 93~-16489 Filed 7-12-93; 8:45 am]
BILLING CODE 6717-01-M

per Dth in the commodity rate and an
overall increase of $.215 per Dth in the
total demand rate when compared with
the total CDS rates filed in Columbia’s
June 30, 1993 filing at Docket No. RP88—
207 et al. Columbia also states that the
transportation rates set forth on Twenty-
first Revised Sheet No. 26C.1 and
Twenty-ninth Revised Sheet No. 26D
reflect an increase of .15¢ per Dth in the
Fuel Charge component.

Columbia states that copies of the
filing were served upon the Company’s
jurisdictional customers and interested
state commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure. All such
motions or protests should be filed on
or before ]ury 14, 1993, Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of the filing are on file with the
Commission and are available for public
inspection,

Lois D. Cashell,

Secretary.
{FR Doc. 93-16495 Filed 7-12-93; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. TQ93-6-21-000 and TM93-10-
21-000]

Columbia Gas Transmission Corp.,
Proposed Changes in FERC Gas Tariff

July 7, 1893,

Take notice that Columbia Gas
Transmission Corporation (Columbia)
on July 1, 1993, tendered for filing the
following proposed changes to its FERC
Gas Tariff, First Revised Volume No. 1,
to be effective August 1, 1993:

Thirty-ninth Revised Sheet No. 26
Thirty-third Revised Sheet No. 26.1
Thirty-seventh Revised Sheet No. 26A
Thirty-third Revised Sheet No., 26A.1
Twenty-eighth Revised Sheet No. 26B
Twenty-seventh Revised Sheet No. 26B.1
Thirty-first Revised Sheet No. 26C
Twenty-first Revised Sheet No. 26C.1
Twenty-ninth Revised Sheet No. 26D
Thirty-fifth Revised Sheet No. 163

Columbia states the sales rates set
forth on Thirty-third Revised Sheet No.
26.1 reflect an overall increase of 3.4¢

[Docket No. MT89-4-009]

Columbia Gulf Transmission Co.;
Proposed Changes in FERC Gas Tariff

July 7, 1993,

Take notice that on June 29, 1993,
Columbia Gulf Transmission Company
(Columbia Gulf) tendered for filing as
part of its FERC Gas Tariff, First Revised
Volume No. 1, the following revised
tariff sheets to be effective July 1, 1983:

Fourth Revised Sheet No. 84
Fourth Revised Sheet No. 125
Third Revised Shest No. 160
Fourth Revised Sheet No. 189

Columbia Gulf states that this filing is
being made to amend applicable tariff -
sheets in its existing tariff in compliance
with 18 CFR 250.16{d)(2) to reflect a
change in its marketing affiliate within
the meaning of 18 CFR 250.16(b)(1)(i)
and 18 CFR 161.2. Columbia Gulf states
that Columbia Energy Services
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Corporation will replace Columbia Gas
Development Corporation as its
marketing affiliate within the meaning
of those regulations. Columbia Gulf is
requesting a waiver of the 30-day notice
requirement pursuant to 18 CFR 154.51,
Columbia Gulf states that copies of its
filing have been mailed to all
jurisdictional customers and affected
state regulatory commissions.
. Any person desiring to protest said
filing sgould file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be
filed on or before July 14, 1993. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.
Lois D, Cashell,
Secretary.
[FR Doc. 93-16490 Filed 7-12-93; 8:45 am]
BILLING CODE #717-01-M

[Docket Nos. TQ93-8-23-000 and TM93~-3-
23-000)

Eastern Shore Natural Gas Co.;
Proposed Changes in FERC Gas Tariff

July 7, 1993,

Take notice that Eastern Shore
Natural Gas Company (ESNG) on July 1,
1993, tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, certain revised tariff sheets
included in Appendix A attached to the
filing. Such sheets are proposed to be
effective August 1, 1993,

ESNG states that the above referenced
tariff sheets are being filed pursuant to
§ 154.308 of the Commission’s
regulations and Sections 21, 23 and 24
of the General Terms and Conditions of
ESNG'’s FERC Gas Tariff to reflect
changes in ESNG's jurisdictional rates.
The sales rates set forth thereon reflect
a decrease of $0.1184 per dt in the
Commodity Charge and no change in
the Demand Charge, as measured
. against ESNG's Compliance Filing in
Doc. No. 82-227-000, as filed on June
25, 1993 and proposed to be effective on
July 1, 1993.

ESNG states that copies of the filing
have been served upon its jurisdictional
customers and interested State
Commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal

Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rule 211
and Rule 214 of the Commission’s Rules
of Practice and Procedure (18 CFR
385.211 and 385.214). All such motions
or protests should be filed on or before
July 14, 1993, Protests will be

*_considered by the Commission in

determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D, Cashell,

Secretary.

[FR Doc. 93-16486 Filed 7-12-93; 8:45 am])
BILLING CODE 6717-01-M

[Docket No. TA93-1-15-000)

Mid Louislana Gas Co.; Compliance
Filing

July 7, 1993,

Take notice that Mid Louisiana Gas
Company (Mid Louisiana) on July 2,
1993, tendered for filing as part of its
FERC Gas Tariff, First Revision Volume
No. 1, the following tariff sheet with a
proposed-effective date of September 1,
1993:

Ninety-Eighth Revision Sheet No. 3a

Mid Louisiana states that the purpose
of the filing of the Tariff Sheet is to
Pproject a current cost of gas for the
quarterly period beginning September 1,
1993, in compliance with the
Commission’s Regulations issued in
Order Nos. 483 and 493-A. Mid
Louisiana also states that Ninety-Eighth
Revision Sheet No, 3a is to reflect a
decrease of $0.6699 in Mid Louisiana's
curtent cost of gas, exclusive of
surcharge. Additionally, Mid Louisiana
is reflecting a new surcharge rate for the
annual period beginning September 1,
1993."

Mid Louisiana states that copies of
this filing have been mailed to Mid
Louisiana’s jurisdictional customers and
interested state commissions.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426 in accordance with Rules 211
and 214 of the Commission’s Rules of

- Practice and Procedure. All such

motions or protests should be filed on
or before July 22, 1993. Protests will be
considered by the Commission in
determining the appropriate action to be

taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary. ‘
[FR Doc. 93-16499 Filed 7-12-93; 8:45 am)
BILLING CODE §717-01-M

[Docket No. RP83-150-000)

Northern Natural Gas Co.; Proposed
Changes In FERC Gas Tariff

July 7, 1993,

Take notice that Northern Natural Gas
Company (Northern), on July 1, 1993,
tendered for filing as part of its FERC
Gas Tariff Fourth Revised Volume No. 1,
the following tariff sheet with a
proposed effective date of August 1,
1993: First Revised Sheet No. 261.

Northern states that the filing
establishes a mechanism to direct bill or
refund, as appropriate, any balance
existing in Northern's deferred ANGTS
account upon termination of Northern's
current ANGTS Rate Adjustment
mechanism. Therefore, Northern has
filed First Revised Sheet No. 261 to &
establish direct bill/refund provision
effective August 1, 1993.

Northern states that copies of the
filing were served upon the Northern's
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with sections
385.44 and 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests should be filed on or before
July 14, 1993. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the public reference room.

Lois D. Cashell,

Secretary.
[FR Doc. 93-16482 Filed 7-12-03; 8:45 am]

BILLING CODE ¢717-01-M
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[Docket No. TA93-1-86-003 and TQ93-5-
86-000]

Pacific Gas Transmission Co.; Change
in Sales Rates Pursuant to Purchased
Gas Adjustment

July 7, 1893,

Take notice that on July 1, 1993,
Pacific Gas Transmission Company
(PGT) submitted for filing pursuant to
part 154 of the Federal Energy
Regulatory Commission’s (Commission)
regulations under the Natural Gas Act a
proposed change in rates applicable to
service rendersd under Rate Schedule
PL-1 in accordance with Paragraph 21
of its FERC Gas Tariff, Second Revised
Volume No. 1.

PGT states that a copy of this filing
has been served on PGT's jurisdictional
sales customers and interested state
commissions.

Any person desiring to be heard or
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with sections
385.214 and 385.211 of the
Commission’s Rules of Practice and
Procedure. All such motions or protests
should be filed on or before July 14,
1993. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file 8 motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

{FR Doc. 93-16493 Filed 7-12-93; 8:45 am)
BILLING CODE 6717-01-M

[FERC No. JD93-07805T)

Rallroad Commisslon of Texas, Austin
Chalk Tight Formation Determjnation;
Informal Conference

July 8, 1893,

Take notice that an informal
conference will be convened in the
above-reference%roceeding on July 28,
1993, at 10 a.m. The conference will be
held in room 3400-C at the offices of the
Federa! Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:
Janet Ardinger at (202) 208-0895.

Lois D. Cashell,

Secretary.

[FR Doc. 93-16564 Filed 7-12-93; 8:45-am]}
BILLING CODE $717-01-M

[Docket No. RP83-151-000]

Tennessee Gas Plpeline Co.; Proposed
Changes in FERC Tariff

July 7, 1993,

Take notice that on July 1, 1993,
Tennessee Gas Pipeline Company
(Tennessee) filed a limited application
pursuant to Section 4 of the Natural Gas
Act, 15 U.S.C. 717¢ (1988), and the
Rules and Regulations of the Federal
Energy Regulatory Commission
promulgated thereunder to recover gas
supply realignment costs (GSR Costs)
incurred as a consequence of
Tennessee’s implementation of Order
No. 636.

Tennessee stated that the tariff sheets
which provide for the recovery of GSR
Costs and which describe the
mechanism pursuant to which those
costs are to be recovered were submitted
to the Commission in Tennessee's
restructuring proceeding, Docket No.
RS592-23-005 et. al. Tennessee states
that the sole purpose of the filing in this
docket is to set forth the GSR Costs and
the related rates that will be charged by
Tennessee pursuant to Order No. 636 for
the quarter commencing August 1, 1993,
The GSR Costs sought to be recovered
include costs associated with the
reformation or termination of certain
supply contracts as well as the costs
associated with continuing to perform
under the Great Plains Associates
contract and certain Canadian supply
contracts. :

Tennessee requested an effective date
of August 1, 1993, or alternatively the
date established by Commission order
for implementation of Tennessee's
restructuring.

Tennessee stated that copies of this
tariff filing were posted in conformance
with section 154.16 of the Commission’s
Regulations and in conformity therewith
were mailed to all affected customers of
Tennessee and interested state
commissions.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426 in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure. All such
motions or protests should be filed on
or before July 14, 1993. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file motion to intervene, Copies of
this filing are on file with the

Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

{FR Doc. 93-16483 Filed 7-12-93; 8:45
am]Bureau of Land Management

BILLING CODE 67T17-01-M

[Docket No. RP93-147-000])

Tennessee Gas Pipeline Co.; Filing To’
implement Direct Bliling

July 7, 1993.

Take notice that on July 1, 1993,
Tennessee Gas Pipeline Company
(Tennesses) filed a limited rate
adjustment to direct bill the balance in
its Account 191 to remaining sales
customers over the 12 months following
implementation?f Tennessee's
restructured tariff in Docket No. R§92-
23. The amounts to be billed to current
sales customers following
implementation are set forth in the
following tariff sheet, which will be part
of Tennessee's Fifth Revised Volume
No. 1:

Original Sheet Nos. 31-34

Tennessee states that the tariff sheets
which provide for the mechanism
pursuant to which those costs are to be
recovered were submitted to the
Commission in Docket No. R$92-23-
005 et al. Tennessee states that the
purpose of the filing in this docket is to
set forth the lump sum amounts and
related monthly payments that will be
charged by Tennesses pursuant to
Article XIX for the annual period
commencing August 1, 1993, Tennessee
states that pursuant to this provision the
amounts to be billed will be adjusted
after the six month period following
implementation. )

Tennessee requests an effactive date
of August 1, 1993, or alternatively the
date established by Commission order
for implementation of Tennessee's
restructuring.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426 in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure. All such
motions or protests should be filed on
or before July 14, 1993. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
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Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 93-16502 Filed 7-12-93; 8:45 am]
BILLNG CODE §717-01-M

{Docket No. RP83-148~000]

Tennessee Gas Pipeline Co.; Tariff
Adjustment Filing

July 7, 1993,
Take notice that on July 1, 1993,
Tennessee Gas Pipeline Company

(Tennessee) filed a limited application '

to track transportation costs paid to
other pipslines (Account No. 858 Costs)
following implementation of
Tennessee’s restructured tariff in Docket
No. RS92-23. The adjustment, which is
requested to become effective on August
- 1, 1993, is reflected in Original Sheet
No. 30, which is filed to be part of .
Tennessee’s restructured tariff, Fifth
Revised Volume No. 1, upon its
implementation in Docket No. RS92-23,
Tennessee states that the tariff sheets
which provide for the mechanism
pursuant to which those costs are to be
recovered were submitted to the
Commission in Docket No. R§92-23.
Tennessee states that the purpose of the
filing in this docket is to se‘t"fgrth the
858 Costs and the related rates that will
be charged by Tennessee pursuant to
these provisions (Article XXIV of Fifth
Revised Volume No. 1) for the annual
period commencing August 1, 1993,
Tennessee has requested an effective
date of August 1, 1993, or alternatively
the date established by Commission
order for implementation of Tennessee’s
restructuring. ,
. Any person desiring to be heard or to
protest such filing should file 8 motion
to intervene or protest with the Federal
Energy Regulator Commission, 825
North Capitol Street, NE., Washington,
DC 20426 in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure. All such
motions or protests should be filed on
or before July 14, 1993. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
{FR Doc. 83-16492 Filed 7-12-93; 8:45 am)
BILLING CODE #717-01-\

[Docket No. TM93-6-17-000}

Texas Eastern Transmission Corp.;
Proposed Changes in FERC Gas Tarlff

July 7, 1993,

Take notice that Texas Eastern
Transmission Corporation (Texas
Eastern) on July 1, 1993 tendered for
filing as part of its FERC Gas Tariff,
Sixth Revised Volumse No. 1 and
Original Volume No. 2, revised tariff
sheets listed on Appendix A to the
filing. The proposed effective date of
these revised tariff sheets is August 1,

1993,

Texas Eastern states that these revised
tariff sheets are filed pursuant to section
15.1, Electric Power Cost (EPC)
Adjustment, of the General Terms and
Conditions of Texas Eastern’s FERC Gas
Tariff, Sixth Revised Volume No. 1,
Texas Eastern states that Section 15.1
provides that Texas Eastern shall file to
be effective each August 1 revised rates
for each applicable zone and rate
schedule based upon the projected
annual electric power costs required for
the operation of transmission
compressor stations with electric motor
prime movers. Texas Eastern states that
these revised tariff sheets are being filed
to reflect changes in its projected
expenditures for electric power for the
twelve month period beginning August
1, 1993.

Texas Eastern states that copies of its
filing have been served on all firm
customers of Texas Eastern and current
Rate Schedule FT-1 and IT-1 shippers
and interested state commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
204286, in accordance with §§ 385.214
and 385.211 of the Commission’s Rules
and Regulations. All such motions or
protests should be filed on or before July
14, 1993. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to

" become a party must file a motion to

intervene. Copies of this filing are on a
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D, Cashell,

Secretary.

{FR Doc. 93-16496 Filed 7-12-93; 8:45 am]
BILLING CODE €747-01-M

[Docket No, TQ93-6-18-000]

Texas Gas Transmission Corp.;
Proposed Changes In FERC Gas Tariff

July 7, 1993.

Take notice that Texas Gas
Transmission Corparation (Texas Gas),
on July 1, 1993, tendered for filingas -
part of its FERC Gas Tariff, Original
Volume No. 1, the following revised
tariff sheets, with a proposed effective
date of August 1, 1993:

Fourth Revised Seventy-third Revised Shest
No. 10

Fourth Revised Seventy-second Revised
Sheet No. 10A

Fourth Revised Fifty-fourth Revised Sheet
No. 11

Fourth Revised Forty-fourth Revised Sheet
No. 11A

Fourth Revised Forty-third Revised Shest No.
11B

Texas Gas states that these tariff
sheets reflect changes in purchased gas
costs pursuant to a Quarterly PGA Rate
Adjustment and are proposed to be
effective August 1, 1993, Texas Gas
further states that the proposed tariff
sheets reflect a commodity rate decrease
of ($.8611) per MMBtu from the rates set
forth in the Out-of-Cycle PGA filed
April 29, 1993 (Docket No. TQ93-5-18).
Texas Gas also states that no changes in
the demand or SGN standby rates are
proposed in the instant filing.’

Texas Gas states that copies of the
filing were served upon Texas Gas’
jurisdictional customers and interested
state commissions. : ’

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20428, in accordance with
§§385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such protests or motions should be
filed on or before July 14, 1993. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary. i
[FR Doc. 83~16497 Filed 7-12-93; 8:45 am]
BILLING CODE 6717-01-M '
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[Docket No. TM93-6-18-000]

Texas Gas Transmission Corp.;
Proposed Changes in FERC Gas Tarlif

July 7, 1993. .

Take notics that on July 1, 1993,
Texas Gas Transmission Corporation
(Texas Gas) tendered for filing, as part
of its FERC Gas Tariff, the revised tariff
sheets contained in Appendix A to the
filing.

Texas Gas states that the proposed
tariff sheets reflect changes to its Base
Tariff Rates pursuant to the
Transportation Cost Adjustment
provisions contained in section 32 of its
FERC Gas Tariff Original Volume No, 1
and section 27 of its FERC Gas Tariff
First Revised Volume No. 2-A, and are
proposed to be effective August 1, 1993,

Texas Gas states that copies of the
filing have been served upon Texas Gas'
jurisdictional sales customers, all
parties on the Commission’s official
restricted service list in the consolidated
proceedings, and interested state
commissions. '

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with
§§385.214 and 385.211 of the
Commission’s Rules and Regulations,
All such protests or motions should be
filed on or before July 14, 1993. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commissijon and are available for public
inspection in the Public Reference
Room.

Lois D. Caghell,

Secretary.

{FR Doc. 93-16491 Filed 7-12-93; 8:45 am)
BILLING CODE §747-01-M

Transcontinenta! Gas Pipe Line Corp.;
Proposed Changes to FERC Gas Tariff

[Docket No, TM93-17-28-000]

July 7, 1993.

Take notice that on June 30, 1993,
Transcontinental Gas Pipe Line
Corporation (TGPL) tendered for filing
as part of its FERC Gas Tariff, Third
Revised Volume No. 1, Sixth Revised
Sixth Revised Shest No. 20, with a
proposed effective date of June 1, 1993.

TGPL states that the purpose of the
instant filing is to track rate changes
attributable to storage service purchased

from Texas Eastern Transmission
Corporation under its Rate Schedule X~
28 the costs of which are included in
the rates and charges payable under
TGPL's Rate Schedule S—2. TGPL states
that the tracking filing is being made
pursuant to section 26 of the General
Terms and Conditions of Volume No. 1
of TGPL’s FERC Gas Tariff. ’

TGPL states that in Appendix A of the
filing is the explanation of the rate
changes and details regarding the
computation of the revised S—2 rates.

TGPL states that copies of TGPL's
filing are being mailed to each of its S—
2 customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 214
and 211 of the Commission’s Rules of
Practice and Procedure {Sections
385.214, 385.211). All such pstitions or
protests should be filed on or before July

"14, 1993. Protests will be considered by

the Commission in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party must file a petition to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection,

Lois D. Cashell,

Secretary.

[FR Doc. 93-16494 Filed 7-12-03; 8:45 am)
BILUNG CODE 6717-01-M

[Docket No. TQ93-5-43-000)

Williams Natural Gas Co.; Proposed
Changes In FERC Gas Tariff

July 7, 1993. _

Take notice that Williams Natural Gas
Company (WNG) on July 1, 1993,
tendered for filing as part of its FERC
Gas Tariff, First Revised Volume No. 1,
the following tariff sheets to with
proposed effective date of August 1,
1993:

Third Revised Fifteenth Revised Sheet No. 6

Third Revised Sixteenth Revised Sheet No.,
6A

Third Revised Seventeenth Revised Sheet
No.9

WNG states that pursuant to the
Purchased Gas Adjustment in Article 18
of its FERC Gas Tariff, it proposes to
decrease its rates effective August 1,
1993 to reflect a decrease of $.1051 in
the Cumulative Adjustment.

WNG states that copies of its filing
were served on all jurisdictional

customers and intérested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with §§ 385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before July 14, 1993. Protests .
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copises
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary. ’
[FR Doc. 93-16498 Filed 7-12-93; 8:45 am]
BILLING CODE 6717-01-M

[FERC No. JD92-06705T]

Wyoming Oil and Gas Conservation
Commission, Dakota Tight Formation
Determination; Informal Conference

July 8, 1993.

Take notice that an informal
conference will be convened in the
above-referenced proceeding on July 16,
1993, at 9 a.m. The conference will be
held in room 3400-C at the offices of the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426,

For further information, contact Janet
Ardinger at (202) 208-0895.

Lois D. Cashell,

Secretary. .

[FR Doc. 93-16563 Filed 7-12-93; 8:45 am]
BILLING CODE 6717-01-M .

Western Area Power Administration

Announcement of Public Scoping
Meetings for the Proposed 500-kV
Navajo Transmission Line Project—
Arizona, New Mexico, and Nevada

AGENCY: Western Area Power
Administration, DOE.

ACTION: Announcement of public
meetings.

SUMMARY: Western Area Power
Administration (Western) published a
notice of intent (NOI) to prepare an
environmental impact statement (EIS) in
the Federal Register (FR) on May 26,
1993, 58 FR 30162. That NOI also
announced a series of public scoping
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mestings regarding a proposal to
construct a 500-kV alternating current
transmission line known as the Navajo
Transmission Project (NTP).
Subsequently, Western published the
postponement of the public scoping
meetings in the FR on June 11, 1993, 58
FR 326686. This notice is intended to
establish the rescheduled public EIS
scoping meetings for the NTP. Western
intends for the scoping period for the
NTP EIS to remain open 2 weeks
following the last scoping meeting listed
below.

DATES: Western's public information
and scoping meetings will include:
notification of the proposed action to
the ;lmblic and Federal, State, tribal, and
local agencies; identification by the
public of issues to be considered in the
EIS; and the solicitation of assistance
from the public to identify reasonable
alternative transmission line routes and
substation sites. In addition, the public
will have an opportunity to ask
questions regarding the proposed
project. Western and Dine’ Power
Authority, the Navajo Nation tribal
enterprise with responsibility for this -
project, will conduct 11 public scoping
meetings throughout the study area.
Mafs and other information on
preliminary alternatives conceived for
this project will be available at these
meetings. Al of the public meetings
will be informal and will begin at 7 p.m.
The locations and dates for these
meetings are:

Location Date

Boulder City, Nevada, Super 8
Motel, 704 Nevada Highway.
Kingman, Arizona, Holiday Inn,
Cactus Room, 3100 East

Andy Devine.

Flagstaff, Arzona, Council
Chambers, City Hall, 211
Wast Aspen.

Dilkon, Arizona, Ditkon Chapter
House.

Page, Arizona, Holiday Inn, 287
North Lake Powsll Bivd.

Tuba City, Arizona, Tuba City
Chapter House.

Kykotsmovi, Arizona, Hopi Civic
Center.

Shiprock, New Mexico, Shiprock
Chapter House.
Kayenta, Arizona,
Chapter House.
Farmington, New Mexico, Civic
Center, 200 West Arrington.
Window Rock, Arizona, Civic

Center.

August 2.
August 3.

August 4.

August 5.

August 9.

August 10.
August 12,
August 16.
Kayenta | August 17,
August 18.

August 19

Press releases announcing the meeting
times and dates will be sent to
newspapers in the areas where the -
meetings will be held. Letters providing
notification of the meetings will be sent

to all those on the mailing list detailed
below. Written comments on the scope
of the EIS for the proposed NTP should
be received by Western no later than
September 3, 1993. Comments cn the
project will be accepted throughout the
National Environmental Policy Act
(NEPA) process.

FOR FURTHER INFORMATION CONTACT:
Western will maintain a mailing list of
interested parties and persons who wish
to be kept informed of the progress of
the EIS, If you are interested in
receiving future information or wish to
submit written comments, please call or
write: Michael G. Skougard,
Environmental Specialist, Western Area
Power Administration, P.O. Box 116086,
Salt Lake City, UT 84147-0606, (801)
524-5493.

For general information on DOE's
NEPA review procedures or status of a
NEPA review, contact: Carol M.
Borgstrom, Director, Office of NEPA
Oversight, EH-25, U.S. Department of
Energy, 1000 Independence Avenue
SW., Washington, D.C. 20585, (202)
586—4600 or (800) 472~27586.

_ Issued at Golden, Colorado, July 2, 1993.
William H. Clagett ' :
Administrator, Western Area Power
Administration.

[FR Doc. 93-16569 Filed 7-12-93; 8:45 am]}
BILLING CODE 8450-01-P

Parker-Davis Project Proposed Firm
Power Rate and Firm and Nonfirm
Transmission Service Rates

AGENCY: Western Area Power
Administration, DOE.

ACTION: Notice of reopening of comment
period on the proposed Parker-Davis
Project (P-DP) firm power rate and firm
and nonfirm transmission rate
adjustments.

SUMMARY: Western Area Power
Administration (Western) is announcing
a second consultation and comment

period on the P-DP rate adjustments for

firm power and firm and nonfirm
transmission service. This rate action
was originally announced in the Federal
Register on May 8, 1992, at 57 FR
19904.

The comment and consultation period
of the ratemaking process ended
September 28, 1992. Since the comment
and consultation period ended, the
Power Repayment Study (PRS) has been
revised. The revised PRS has been
updated with more current data from
Western’s and the Bureau of
Reclamation’s (Reclamation) fiscal year
(FY) 1992 Financial Statements ang the
Engineering Ten Year Construction and
Replacement Plan (Ten Year Plan) dated

July 1892, Further, Western is
experiencing abnormal deficiencies in
P-DP generation for FY 1993. The
flooding conditions along the Colorado
River in southwestern Arizona are
creating these abnormal generation
deficiencies. These conditions have
resulted in a significantly greater
purchased power expense for P-DP than -
was originally projected. Western
incorporated these increased purchased
power costs into the revised PRS to
ensure that the rates generate adequate
revenues to mest the P-DP’s current and
future year expenses.

Because of the increase in purchased
power expense, Western is reopenin
the comment period on the Propose
Rates for firm power and firm and
nonfirm transmission service. This
action is taken to give the P-DP
customers and interested parties an
opportunity to comment on the revised
PRS.

The Proposed Rates for firm power
and firm and nonfirm transmission
service were initially proposed as a
single-step rate process. However, in
response to customer comments,
Western is proposing a two-step rate
Frocess. Step one of the Proposed Rates

or firm power and firm and nonfirm

transmission service will become

effective October 1, 1993. Step two of

. the Proposed Rates for firm power and

firm and nonfirm transmission service
will become effective October 1, 1995.

Step one of the Proposed Rates for
firm power consists of an energy rate of
5.80 mills/kilowatthour (mills/kWh)
and a capacity rate of $2.54/
kilowattmonth (kW/month) for a
composite rate of 11.61 mills/kWh. Step
one of the Proposed Rates for
transmission service consists of a firm
transmission service rate of $11.17/kW/
year ($0.93/kW/month), a nonfirm
transmission service rate of 2.12 mills/
kWh, and a transmission service rate for
Salt Lake City Area Integrated Projects
(SLCA/IP) of $5.58/kW/season ($0.93/
kW/month).

Step two of the Proposed Rates for
firm power consists of an energy rate of
5.98 mills/kWh and a capacity rate of
$2.62/kW/month for a composite rate of
11.96 mills/kWh. Step two of the
Proposed Rates for transmission service
consists of a firm transmission service
rate of $14.23/kW/year ($1.19/kW/
month), a nonfirm transmission service
rate of 2.71 mills/kWh, and a
transmission service rate for SLCA/IP of
$7.12/kW/season ($1.19/kW/month).

The existing P~DP rates for firm
power consist of an energy rate of 4.52
mills/kWh and capacity rate of $1.98/
kW/month for a composite rate of 9.03
mills/kWh, The existing rates for
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transmission service consist of a firm SLCA/IP rate of $4.10/kW/season
transmission service rate of $8.20/kW/ ($0.68/kW/manth).

year ($0.68/kW/month), e nonfirm
transmission service rate of 1.50 mills/
kWh, and the transmission service for

The following table compares the P-
DP Existing Rates with the Proposed
Rates: . ’

COMPARISON OF EXISTING AND STEP ONE PROPOSED RATES

Proposed
Existing rates ef- ] Percent
rates as of fective change
FY 1930 10/1/ {%)
1993!
Flrm Power Rate Schedule PD-F3 ..... PD-F4 ... | e
Composits (mills/KWh) 9.03 1161 .. 29
Energy {mills/kWh) 452 5.80 28
Capacity ($&W/month) $1.98 ....... $254 ... 28
Firm Transmission Service Rate Schedule PO-FT3 .. | PDFT4 .. -
Firm Transmission Service {$4kW/year) $8.20 ....... $11.17 ... 36
Nonfirm Transmission Sarvice Rate Schadule PD-NFT3 | PD-NFT4 | ............
Nonfirm Transmission Service (mills’kWh) 1.50 212 41
Transmisslon Service for SLCANP Rate Schedule PD-FCT3 | PD-NFT4 | ...
Transmission Service for SLCAMIP ($/kW/season) $4.10 ....... $5.58 ....... 36
' Step one of the Proposed Rates will be effective from Octobar 1, 1993, through September 30, 1995.
COMPARISON OF EXISTING AND STEP TWO PROPOSED RATES
; Proposed
Existing rates of | Forcont
rates as of v dwti
. fective 10/
FY 1980 1 “{11p95
Firm Power Rate Scheduls PD-F3...{PD-F4 ... | oo
Composite {miis/kWh) 9.03 11.96 ....... 2
Energy (mills/kWh) 4.52 5.98 32
Capacity ($/kW/month) $1.98 ......] $2.62 ... 32
Firm Transmission Service Rate Schedule PD-FT3 PD-FT4 .. | ...
Firm Transmission Service {$/kW/year) §%$8.20 ... $14.23 ... 74
Nonfirm Transmission Service Rate Schedule PD-NFT3 | PD-NFT4 | ..........
Nonfirm Transmission Service {mills/kWh) 1.50 2.71 81
Transmission Service For SLCAIP Rate Schedule PD-FCT3 | PD-NFT4 | ... .
Transmission Service for SLCA/IP ($/kW/season) $4.10 ....... $7.12 ... 74

1Step two of the Propased Rates will be effective from October 1, 1995, through September 30, 1998.

PROCEDURES: An addendum to the
brochure dated May 1992 has besn
distributed to the P-DP customers and
other interested parties prior to
publication of this notice. This
addendum addresses the chenges mads
to the revised PRS that was used in the
dovelopment of the new Proposed Rates,
as compared to the rates presented in
the brochure dated May 1992. The
revised PRS contains data from
Western's and Reclamation’s FY 1992
Financial Statements, FY 1993
Congressional Budget data, and the Ten
Year Plan dated July 1992. Additionally,
the revised PRS contains actual and
projected FY 1993 purchased power
expense, as compared to the original
PRS which contained projections from
the FY 1993 Caongressional Budgst.
Customers and interested parties are
invited to comment on the additional
purchased power expense, and how it is
incorporated into the revised PRS.
Comments already submitted will be

given full consideration in this second
comment period and do not need to be
resubmitted.

Following the close of the
consultation and comment period,
Western will consider any changes as a
result of public comments. Western will
recommend the results of the revised
PRS as the final Proposed Rates to the
Assistant Secretary for Energy Efficiency
and Renewable Energy to be placed into
effect on an interim basis prior to
submission to the Federal Energy
Regulatory Commission (FERC) for
approval on a final basis.

DATES: The consultation and comment
period began on June 29, 1993, with the
distribution of the Addendum to the P-
DP customers and will end on August
2, 1993. Western will explain changes,
including the cost incurred from
purchased power and how it sffacts the

‘Proposed Rates for firm power and firm.

and nonfirm transmission service, at a
public information forum. The public

information forum will be held at the
Phoenix Area Office, 615 South 43rd
Avenue, Phoenix, Arizona, beginning at
9 a.m. on July 14, 1993.

Western will receive oral and written
comments at a public comment forum at
the Phoenix Area Office beginning at 1
p.m. on July 14, 1993. Both forums will
be transcribed by a court reporter. All
questions raised at the public comment
forum will be answered at least 15 days
before the end of the consultation and
comment period. Written comments
should be received by the end of the
consultation and comment period to be
assured consideration and should be
sent to the address below.

ADDRESSES: Written comments should
be sent to: Mr. Thomas A. Hine, Area
Manager, Western Area Power
Administration, Phoenix Area Office,
P.O. Box 6457, Phoenix, AZ 85005
6457.
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FOR FURTHER INFORMATION CONTACT: Ms,
Marilyn Eiler, Assistant Area Manager
for Power Marketing, Western Area
Power Administration, Phoenix Area
Office, P.O. Box 6457, Phoenix, AZ
850056457, (602) 352-2650.

SUPPLEMENTARY INFORMATION: Power and
transmission rates for the P-DP are
established pursuant to the Department
of Energy Organization Act (42 U.S.C.
7101 et seq.); and the Reclamation Act
of 1902 (43 U.S.C. 372) et seq., as
amended and supplemented by
subsequent enactments, particularly
saction 9(c) of the Reclamation Project
Act 1939 (43 U.S.C. 485h(c)).

By Amendment No. 2 to Delegation
Order No. 0204-108, published August
23, 1991 (56 FR 41835), the Secretary of
the Department of Energy delegated: (1)
The authority on a nonexclusive basis to
develop long-term power and
transmission rates to the Administrator
of Western, (2) the authority to confirm,
approve, and place such rates into effect
on an interim basis to the Assistant
Secretary for Conservation and
Renewable Energy for the Department of
Energy (this has been reauthorized to
the Assistant Secretary for Energy
Efficiency and Renewable Energy), and
(3) the authority to confirm, approve,
and place into effect on a final basis, to
remand, or to disapprove such rates to
FERC.

" The procedures for public
participation in the rate adjustments for
firm power and firm and nonfirm
transmission service marketed by
Western, which are found at 10 CFR
part 803, were published in the Federal
Register at 50 FR 37835 on September
18, 1985.

AVAILABILITY OF INFORMATION: All
brochures, studies, comments, letters,
memorandums, and other documents
made or kept by Western for the
purpose of developing the Proposed
Rates for firm power and firm and
nonfirm transmission service are and
will be made available for inspection
and copying at the Phoenix Area Office,
615 South 43rd Avenue, Phoenix,
Arizona, 85005.

Issued in Golden, Colorado, July 1, 1993,
William H. Clagett,

Administrator, Western Area Power
Administration.

(FR Doc. 93-16568 Filed 7-12-93; 8:45 am]
BILLING CODE 6450-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-4678-9)

Agency Information Collection
Activities Under OMB Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the Information Collection Requests
(ICR) abstracted below have been
forwarded to the Office of Management
and Budget (OMB) for review and
comment. The ICRs describe the nature
of the information collection and its
expected cost and burden,

DATES: Comments must be submitted on
or before August 12, 1993. :

FOR FURTHER INFORMATION OR A COPY OF
THE ICR CONTACT: Sandy Farmer at EPA,
(202) 260-2740.

SUPPLEMENTARY INFORMATION:

Office of Solid Waste and Emergency
Response

Title: Part B Permit Application,
Permit Modifications, and Special
Permits (ICR No. 1573.03; OMB No.
2050-0009). This is a renewal of a
currently approved ICR.

Abstract: This ICR is a comprehensive
presentation of the information
collection activities for owners and .
operators of hazardous waste treatment,
storage, and disposal facilities (TSDFs)
submitting applications for a Part B
permit or permit modification, as
provided in 40 CFR parts 264 and 270,
and details the requirements for:
demonstrations and exemptions from'
permit requirements, the Part B permit
application, and permit modifications
and special permits,

Applicants must respond to a variety

.of general reporting and recordkeeping

requirements, including record
retention, notice of changes, notice of
health threat, etc. EPA will use this
information to: (1) Issue permits, (2)
substantiate information that has been
submitted in the permit, (3) assure that
facilities are in compliance with the
conditions of their permits, and (4)
identify instances where permits need
to be revised to accommodate new
situations.

Burden Statement: The public
reporting and recordkeeping burden for
this collection is estimated to average
183 hours per response and includes all
aspects of the information collection,
including the time for reviewing

instructions, searching existing data

sources, gathering and maintaining the
data neeged. and completing and
reviewing the collection of information.

Respondents: Owners and operators
of hazardous waste TSDFs.

Estimated Number of Respondents:
982.

Estimated Number of Responses Per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 179,861 hours,

Frequency of Collection: On occasion.

Send comments regarding the burden
estimate, or any other aspect of this
collection of information, including
suggestions for reducing the burden, to:

Sandy Farmer, U.S. Environmental
Protection Agency, Information Policy
Branch (PM-223Y), 401 M Strest,
SW., Washington, DC 20460,

and

Jonathan Gledhill, Office of
Management and Budget, Office of
Information and Regulatory Affairs,
725 17th Street, NW,, Washington, DC
20503.

Title: Hazardous Waste Specific Unit
Requirements and Special Waste
Processes and Types (ICR No. 1572.02;
OMB No. 2050-0050). This is a renewal
of a currently approved ICR.

Abstract: This ICR is a comprehensive
presentation of the information
collection activities related to specific
unit requirements and special waste
processes and types, as provided in 40
CFR parts 264, 265, and 2686, for
owners/operators of facilities that treat,
store, or dispose of hazardous wastes in
tank systems, surface impoundments,
waste piles, land treatment, landfills,
incinerators, thermal treatment units,
chemical, physical and biological
treatment units, unit process vents,
miscellaneous units, and specific
hazardous waste recovery/recycling
facilities,

Owners and operators of hazardous
waste treatment, storage, and disposal
facilities (TSDFs) must collect, record,
and in some cases report to EPA,
Activities include: demonstrations for
exemptions and variances, system
assessments and certifications, leak tests
and inspections, repair certifications,
design and operating requirements,
waste management plans, certifications
of closure, monitoring and inspection
data, and reporting releases and
information pertinent to releases.
Recordkeeping requirements include
maintaining records on the types of
wastes treated, stored, or disposed;
operating methods; location, design, and
construction of facilities; contingency
plans; and maintenance of facilities.
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EPA uses the information for a variety
of inspection, enforcement, and tracking

purposes.

Burden Statement: The public
reporting burden for this collection is
estimated to vary from 8 to 234 hours
per response, including the time for
review!.ng instructions, searching
existing data sources, gatharing and
maintaining the data needed, and
completing and reviewing the collection
of information,

Respondents: Owners and operators
of hazardous wasts treatment, storage
and disposal facilities.

Estimated Number of Respondents:
4,238. :

Estimated Number of Responses Per
Respondent: 1.

stimated Total Annual Burden on
‘Respondents: 514,306 hours,
- Frequency of Collection: On occasion.

Send comments regarding the burden
estimate, or any other aspect of this
collection of information, including
suggestions for reducing the burden, to:
Sandy Farmer, U.S. Environmental

Protection Agency, Information Policy

Branch (PM-223Y), 401 M Street,

SW., Washington, DC 20460.

Jonathan Gledhill, Office of
Management and Budget, Office of
Information and Regulatory Affairs,
725 17th Street, NW..WQ;Z.lngton. DC
20503.

Title: General Hazardous Waste
Facility Standards {ICR No. 1571.03;
OMB No. 2050-0120). This is a renewal
of a currentl apgroved collection.

Abstract: This ICR is a comprehensive
presentation of the information
collection activities for hazardous waste
treatment, storage, and disposal
facilities (TSDFs), as provided in 40
CFR parts 264 and 265. Owners or
operators of hazardous waste facilities
must collect, record, and in some cases
report data to EPA, Activities include:
developing and implementing a written
waste analgsés plan for wastes received;
recording facility inspections;
documenting compliance with required
precautions to prevent reactions for
ignitable, reactive or incompatible
wastes; maintaining a written operating
record with information on generel
facility operating practices; submitting -
copies of records of waste disposal
locations and quantities; preparing and
maintaining contingency plans;
submitting smergency reports whenever
an imminent or actual em
situation occurs; and developing and
maintaining closure and post-closure
plens, amengnhg plans
appropriate submitting to EPA

osure certifications and post-closure

notices. Owners or operators are also
required to establish financial assurance
mechanisms for closure, post-closure
care, and liability for third-party bodily
injury or property damage; to provide
initial cost estimates and subsequent
updates of those estimates for closure
and post-closure care; and to provide
EPA with evidence of the established
financial mechanisms,

Recordkeeping requirements for
owners or operators of hazardous waste
facilities include record maintenance of
all hazardous wastes handled; copies of
waste disposal locations and quantities;
operating methods; techniques and
practices for treatment, storage, or
disposal of hazardous waste;
contingency plans; financial
requirements; personnel training
documents; and location, design, and
construction of facilities. '

Burden Statement: The public
reporting burden for this collection is
estimated to average 73 hours per
response and includes all aspects of the
information collection, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. The
estimated annual recordkeeping burden
is 18 hours per recordkeeper.

Respondents: Owners and operators
of TSDFs.

Estimated Number of Respondents:
4,443.

Estimated Number of Responses Per
Respondent: 1.

stimated Total Annual Burden on
Respondents: 404,850 hours.

Frequency of Collection: On occasion.

Send comments regarding the burden
estimats, or any other aspect of this
collection of information, including
suggestions for reducing the burden, to:
Sandy Farmer, U.S. Environmental

Protection Agency, Information Policy

Branch (PM-223Y), 401 M Strest,

SW., Washington, DC 20460.

and ’

Jonathan Gledhill, Office of
Management and Budgst, Office of
Information and Regulatory Affairs,
725 17th Street, NW., W n, DC
20503,

Title: RCRA Hazardous Waste Permit
Application and Modification, Part A
(ICR No. 262.06; OMB No. 2050-0034).
This is a renewal of a currently
approved collection.

Abstract: This ICR discusses the
retgﬂrements for owners and operators
of hazardous waste treatment, storage,
and disposal facilities {TSDFs)
submitting Part A permit applications or
Part A permit modifications as required

by section 3005 of the Resource
Conservation and Recovery Act {RCRA).
The requirements for submitting and
modifying a Part A permit application
are codified at 40 CFR part 270.

The RCRA permit application asks for
the characteristics and conditions of the
site and of the hazardous waste
handled. The information requested
includes general facility information
(name, mailing address, location), a
description of the hazardous waste
activity, a topographic map, and a brief
description of the nature of business.
The application must be revised if
certain changes are made to a facility.

EPA uses the information in the Part
A permit application for a variety of
purposes, to include: identifying the

rson(s) legally responsible for
g:mldoua waste activity, determining
which facilities require permits under
more than one program, assessing
potential for the facility to pollute
nearby grournid and surface waters, and
defining the specific wastes a facility is
legally allowed to handle for different.

Urposes.

Burden Statement: The public
reporting burden for this collection is
estimated to average 12 hours per
responss, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information, '

Respondents: Owners and operators
of hazardous waste treatment, storage,
and disposal facilities.

Estimated Number of Respondents:
825.

Estimated Number of Responses Per
Respondent: 1. ‘

stimated Total Annual Burden on
Respondents: 9,942 hours. .

Frequency of Collection: One-time per
permit application.

Send comments regarding the burden
estimate, or any other aspect of this
collection of information, including
suggestions for reducing the burden, to:
Sandy Farmer, U.S. Environmental

Protection Agency, Information Policy

Branch [PM-223Y), 401 M Strest,

SW., Washington, DC 20460.
and
Jonathan Gledhill, Office of

Management and Budget, Office of

Information and Regulatory Affairs,
725 17th Street, NW., W n, DC
20503.

Title: Notification of Hazardous Waste
Activity (ICR No. 261.10; OMB No.
2050-0028). This is a renewal of a
currently approved collection.

Abstract: Any person generating,
transporting, and/or operating a facility
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for storage, treatment, or disposal of
hazardous waste must file a notification
form with EPA {or an autharized State).
The information requested includes the
location and general description of
hazardous waste activity. EPA uses the
information faor a variety of inspection,
enforcement, and tracking purposes.
Burden Statement: The public
reporting burden for this collection is
estimated to average 3.1 hours per
response and includes all aspects of the
information collection including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.
Respondents: Owners and operators
of facilities that generate, transport, or
handle hazardous waste,
Estimated Number of Respondents:
' 35,000.
Estimated Number of Responses Per’
Respondent: 1.
. Estimated Total Annual Burden on
Respondents: 108,500 hours.
Fm;uency of Collection: On occasion.
Send comments regarding the burden
estimate, or any other aspect of this
collection of information, including
suggestions for reducing the burden, to:
Sandy Farmer, U.S. Environmental
Protection Agency, Information Policy
Branch (PM-223Y), 401 M Stroet,
SW., Washington, DC 20460.
and
Jonathan Gledhill, Office of
Management and Budget, Office of
Information and Regulatory Affairs,
725 17th Street, NW., Washington, DC
20503.
Dated: July 1, 1993,
David Schwarz,
Acting Director, Regulatory Management
Division.
[FR Doc. 83-16556 Filed 7-12-93; 8:45 am]
BILLING CODE $960-50-F

[FRL-4676-6]

Workshop on Exposure Factors
Handbook

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Notice of meeting,

SUMMARY: This notice announces a
workshop sponsored by the U.S.
Environmental Protection Agency's
(EPA’s) Risk Assessment Forum to
develop recommendations for potential
revisions and additions to EPA’s 1990
Exposure Factors Handbook (Handbook)
(EPA/600/8-89/043).

DATES: The workshop will begin on
Wednesday, July 21, 1993, at 8:30 a.m,

and end on Thursday, July 22, 1993, at
5 p.m, Membar of the public may attend
as observers.

ADDRESSES: The meeting will be held at
the Omni Georgetown Hotel, 2121 P
Street, NW., Washington, DC,

Eastern Research Group, Inc., an EPA
contractor, is providing logistical
support for the warkshop. To attend the
workshop as an observer, call Easiern
Research Group at 617/674~7374 or
contact Mara Evans, Eastern Research
Group, Inc., 110 Hartwell Avanus,
Lexington, Massgachusetts 02173, Tel:
617/674-7316 by Friday, July 16, 1993,
Space is limited.

FOR PURTHER INFORMATION CONTACT:

Clare Stine, U.S. Environmental
Protection Agency, Risk Assessment
Forum (RD-672), 401 M Street, SW.,,
Washington, DC 20460, Tel: (202) 260-
6743.

SUPPLEMENTARY INFORMATION: The
revised Exposure Factors Handbook is
intended to serve as a support document
to EPA's Exposure Assessment
Guidelines {57 FR 22888; May 29, 1992)
by providing data on factars that may be
needed to calculate human exposure to
toxic chemicals, The Guidelines were
developed to promote consistency
across exposure assessment activities
carried out by various EPA offices. The
Handbook provides a common data base
that all Agency progrems can use to
derive values for exposure assessment
factors.

This workshop will focus on
developing recommendations on
improving the 1890 Exposure Factars
Handbook, and will seek consensus on
recommendations for potential revisions
and additions, including identification
of new exposure factors and data
sources.

To obtain a single copy of the 1980
Handbook, interested parties should
contact the ORD Publications Office,
CERI, U.S. Environmental Protection
Agency, 26 West Martin Luther King
Drive, Cincinnati, OH 45268, Tel: 513/
569-7562. Please provide you name,
mailing address, and EPA document
number EPA/600/8-89/043.

Dated: July 7, 1993,
Carl Gerber,

Acting Assistant Administrator for Research
and Development.
{FR Doc. 93-16545 Filed 7-12-93; 8:45 am)

BHLLING CODE #560-80-M

{OPPTS-80016; FRL-4053-5}

TSCA Section 8(e); Notice of
Clarification and Solicitation of Publlc
Comment

AGENCY: Environmenta! Protection
Agency (EPA).

ACTION: Notice of clarification;
solicitation of public comment.

SUMMARY: This Notice salicits public
comment on certain refinements to
EPA's policy concerning the mandatory
reporting of information under section
8(e), the “substantial risk” information
reporting provision of the Toxic
Substances Control Act ('tli‘SC;i\). 15
U.S.C. 2601 et seq. Specifically,
comments are sought on EPA's section
8(e) policy refinements concerni
mandatory reporting of information on
the release of chemical substances to,
and the detection of chemical
substances in, environmental media.
Comments are also sought on specific
refinements made to EPA’s policy
concerning the reporting deedline for
written “substantial risk” information
and the circumstances under which
certain information need not be reported
to EPA under section 8(e) of TSCA.
Finally, this notice reaffirms the
Agency's position concerning claims of
conﬁdent.iahty for information
contained in a notice of substantial risk
under section 8{e).

DATES: Written comments on the
reporting guidance set forth in this
Notice must be submitted in triplicate
and recsived by EPA no later than
September 13, 1993.

ADDRESSES: All comments must be
transmitted in triplicate to: TSCA
Document Receipt Office (TS-790),
TSCA Section 8(e) Public Docket
(Docket No. OPPTS-80016), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW.,, Washington, DC 20460.
POR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division (TS~
799), Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, 401 M St., SW,, W on,
DC 20460, (202) 554—1404, TDD: {202)
554-0551.

SUPPLEMENTARY INFORMATION:

I. Background

TSCA section 8(e) states, “Any persun
who manufactures, [imports,] processes,
or distributes in commerce a chemical
substance or mixture and who obtains
information which reasonably supports
the canclusion that such substance or
mixture presents a substantial risk of

injury to health or the environment
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shall immediately inform the [EPA] applicability of Parts V(b)(1) and V(c) of environmental contamination. The
Administrator of such information EPA's 1978 Policy Statement which notice will include discussion of
unless such person has actual outlined the reportability of data on compliance and enforcement issues
knowledge that the Administrator has  *‘widespread and previously associated with the refined guidance,
been adequately informed of such unsuspected distribution in 11 Section 8(e) Policy Refin t
information” [15 U.S.C. 2607(e)]. The  environmental media” and “emergency - Section B(e) Policy Refinemen
broad scope and nature of TSCA section incidents of environmental As section 8(e) is interpreted in Parts

8(e) makes it one of the most important
health and safety data reporting
rovisions under TSCA. The statutory
guage of section 8(e) and the section
8(e) interpretive documents issued to
date require the exercise of a certain
degree of judgment in determining the
saction 8(e) reportability of information.
The section 8(e) reporting
requirements became effective on
January 1, 1977, the effective date of
TSCA. Although section 8(e) is self-
implementing, EPA issued a proposed
policy statement on September 9, 1977
(42 FR 45362), and sought public
comment with regard to the Agency’s
interpretation and implementation of
section 8(e). Following receipt and
consideration of numerous public
comments, on March 16, 1978 (43 FR
11110), EPA issued a final TSCA section
8(e) policy statement (*“Statement of
Interpretation and Enforcement Policy;
Notification of Substantial Risk,”
hereinafter cited as the 1978 Policy
Statement”). The 1978 Policy Statement
describes the types of information that
EPA considers reportable under section
8(e) and describes the procedures for
reporting such information to EPA. On
May 29, 1987 (52 FR 20083), EPA
amended the 1978 Policy Statement to
reflect a change in the address to which
written section 8(e) notices must be
transmitted. In June 1991, the Agency
issued a TSCA Section 8(e) Reporting
Guide, which is available from the
source listed under FOR FURTHER
INFORMATION CONTACT in this document.

I1. TSCA Section 8(e) CAP

On February 1, 1991 (56 FR 4128), the
Agency announced a one-time volunt
TSCA Section 8(e) Compliance Audit
_ Program (“CAP"). The CAP is designed
primarily to: (1) Achieve EPA’s goal of
obtaining any outstanding section 8(e)
information, and (2) encourage
companies to voluntarily audit their
files for section 8(e)-reportable data. The
. TSCA Section 8(e) CAP incorporates
stipulated monetary penalties and an
overall monetary penalty ceiling.

In reviewing existing section 8(e)
guidance as the result of questions
raised by companies considering
participating in the Section 8(e) CAP,
EPA determined that Parts V(b)(1) and
V(c) of the 1978 Policy Statement °
needed some refinement. On June 20,
1991 (56 FR 28458), EPA announced
that the Agency was suspending the

contamination,” respectively. The
regulated community was informed that
EPA would modify the section 8(e)
policy to provide greater specificity
regarding the types of environmental
release, environmentsl detection, and
environmental contamination
information that should be submitted
under section 8(e). In the interim, the
regulated community was directed by
EPA to focus on the statutory language
of section 8(e) as the standard by which
to determine the reportability of such
information for Furposes of the Section
8(e) CAP as well as ongoing compliance
with section 8(e).

On September 30, 1991 (56 FR 49478),
EPA announced an extension of the
section 8(e) CAP reporting deadline for
information relating to the release of
chemicals to and the detection of
chemicals in environmental media until
such time as the Agency develops final
refined section 8(e) reporting guidance
on this point. This Notice addresses
only the reportability of information
concerning non-emergency situations on
*'widespread and previously
unsuspected distribution in
environmental media.” The Agency has
determined that any refined and/or
amended guidance concerning the
reportability of information on
“emergency incidents of environmental
contamination” {(EIECs) under section
8(e) should be developed as part of the
Agency's over-all policy concerning
Federal chemical emergency/accident
prevention, reporting, response, and/or
remediation. EPA is deferring
publication of any refined and/or
amended guidance concerning the

ary section 8{e) reportability of information

on EIECs until issues associated with
chemical emergency reporting policy
are more fully defined and evaluated.
The regulated community is again
directed to focus on the statutory
language of section 8(e) as the standard
by which to determine the reportability
of information on EIECs until that time,
EPA is in the grocess of resolving
enforcement and compliance issues
concerning reporting of section 8(e)
“environmental” information under
*Phase 2" of the CAP, and under section
8(e) more generally. After EPA considers
the comments received in response to
this notice, the Agency will issue in the
Federal Register final refined guidance
for reporting information concerning
non-emergency situations regarding

V(b)(1) and V(c) of the 1978 Policy
Statement, EPA requires the reporting of
certain substantial risk information
concerning the release of chemical
substances to, and the detection of
chemical substances in, any
environmental media. In order to
enhance TSCA section 8(e)
implementation, EPA is herein
proposing refinements to the guidance
presented in Part V(b)(1) of the 1978
Policy Statement. EPA is offering all
interested parties the opportunity to
submit written comments relating to the
specific types of chemical release and
detection information that should be
reported under section 8(e) of TSCA.

Additionally, since EPA issued its
1978 Policy Statement, there have been
numerous Federal laws passed and/or
amended, and a large number of Federal
regulations promulgated that are
designed to gather chemical-related
information, including information
relating to the release of chemicals to
and the detection of chemicals in the
environment. Moreover, there may be
other circumstances under which
information may be considered known
to the Administrator under TSCA
section 8(e); several are listed in Part VII
of the 1978 Policy Statement and other
circumstances are identified herein.
Therefore, comments are also being
solicited on the circumstances under
which EPA should consider itself to be
adequately informed about substantial
risk information, thereby falling outside
of the mandatory reporting requirements
of section 8(e).

Also, concerning Part IV of the 1978
Policy Statement, EPA intends to
change the current 15-working day
reporting deadline for the submission of
written reports containing substantial
risk information to 30 calendar days.
Note that this slightly longer reporting
deadline would apply only to written
reports; oral reports regarding ‘
emergency incidents of environmental
contamination will continue to be
required to be made immediately (i.e.,
*‘as soon as [one obtains) knowledge of
the incident,” see Part IV of the 1978
Policy Statement). EPA believes the
change from 15 working days to 30
calendar days would significantly
relieve the burden on persons subject to -
section 8(e) reporting without
substantially affecting EPA's ability to
appropriately evaluate and respond in a
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timely manner to the reported
information.,

With regard to follow-up reporting to
oral reports concerning EIECs, EPA
intends to eliminate the requirement in
Part IV of the 1978 Policy Statement that
a written report describing simply that
an EIEC has occurred (i.e., the EIEC
event itself) be submitted to the Agency.
EPA balieves that oral notification made
to an appropriate Agency contact, as
listed in Part IX of the 1978 Policy
Statement, is generally sufficient

" notification for purposes of TSCA
section 8(s). However, if health or
environmental effects as described in
Parts V(a) and V(b) of the 1978 Policy
Statement are observed in conjunction
with or subsequent to the release or
detection, and the released or detected
chemical substance or mixture is
strongly implicated as being the cause of
those effects, a written repart would
need to be submitted to EPA within 30
calendar days (the current requirement
is 15-working days; see the preceding
paragraph describing the intended
reporting deadline change).

Finally, EPA is correcting the address
and certain 24-hour emergency
telephone numbers under Part IX of the
1978 Policy Statement, which describes
particular reporting requirements.

A, Widespread/Previously Unsuspected
Distribution

Part V(b)(1) of the 1978 Policy
Statement explains that *“[wlidespread
and previously unsuspected distribution
in environmental media, as indicated in
studies {excluding materials contained
within appropriate disposal facilities)”
must be reported under section 8(s).
Since 1978, EPA has received numerous
written section B(e} submissions alerting
the Agency to the fact that a chemical
known or suspected to be capable of
causing serious health and/or
environmental effects has been detected
in significant amounts in environmental
media (e.g., soil, surface waters,
groundwater, air, biota) as well as in .
products or process streams. In such
cases, EPA believes that the discovery of
significant human and/or environmental
exposure, when combined with the
knowledge that the chemical or mixture
is known or suspected to be capable of
causing serious adverse health effects
(e.g., cancer, birth defects,
neurotoxicity) or serious adverse
environmental effects (e.g., significant
nontrivial toxicity in aquatic species), is
clearly reportable under section 8(e) of
TSCA. 1t is the exposure element of risk
that is unknown to the Administrator in
these cases, as opposed to the hazard
element. -

EPA believes, howevar, that because
the overall scope of Part V(b)(1) may be
uncleer, this portion of the 1978 Policy
Statement has been generally of limited
use to the regulated community for
determining when the detection of a
chemical substance or mixture in
environmental media must be reported
under section 8(e) of TSCA. For
example, while the introduction to Part
V states that a ‘““substantial risk of
injury to health or the environment' is
a risk of considerable concern because
of (a) the seriousness of the effect... and
(b) the fact or probability of its
occurrence,” Part V(b)(1) does not
mention the need to consider the
substance’s potential for harm to either
human health or the environment; thus,
the existing guidance could lead to over-
reporting. Further, the title of Part V(b)
(“Environmental effects'’) may be
somewhat misleading in that Part
V(b}(1} is intended to specifically
address non-emergency reporting of
information pertaining to environmental
contamination {i.e., situations which do

. not require immediate action, but

nevertheless reasonably support the
conclusion of a substantial risk).
Therefore, EPA is chenging the title of
Part V(b) to “Non-Emergency Situations
of Chemical Contamination lnvolving
Humans and/or the Environment, and
Environmental Effects.”

With regard to non-emergency
environmental contamination
information, EPA interprets section 8(e)
to require reparting of information that
provides evidence of widespread
environmental distribution of a
chemical substance or mixture, and
which because of the extent, pattern,
and amount of the contamination
seriously threatens ar may seriously
threaten: (1) Humans with cancer, birth
defects, mutation, death or serious or
prolonged incapacitation {e.g.,
neurotoxicological effects, reproductive/
development?s effects), or (2) non-
human organisms with large-scale or
ecologically significant population
destruction. Thus, the mere presence of
a chemical substance in an
environmental media, absent some other
relevant information as noted above,
would not trigger reporting under
section 8(e). Similarly, EPA believes
that information concerning the
detection of chemical substances
properly contained within appropriate
disposal facilities is not reportable
under section 8(e).

The decision-making process for
section 8{e) reporting of non-emergency
situations involving envirenmenta
contamination and/or detection should
include consideration of the toxicity of
the chemical substance(s) involved. The

greater or more serious the known or
suspected toxicity of the dstected
chemical substance or mixture, the less
heavily one should weigh the amount,
extent, and pattern of the contamination
by that chemical or mixture in
determining whether to report the
situation under section B(e) of TSCA.
Conversely, the greater the amount,
extent, and pattern of the
contamination, the less heavily ons
should wel&h the known or suspected
toxicity of the chemical(s).

EPA considered establishing
chemical-specific quantities and/or
concentrations to be used by members
of the regulated community as '
benchmarks for determining TSCA
section 8(e) reportability of non-
emergency situations depending on the
toxicity of the chemical(s) involved.
EPA has presently rejected this
approach because there is such a wide
variety of possible exposure scenarios
associated with a non-emergency .
chemical release or detection that no
predetermined quantity or
concentration of a chemical could
accurately delineate whether or not a
release or detection of that amount or .

- concentration would reasonably support

a conclusion of substantial risk of injury
to health or the environment. A given
quantity or concentration of a substance
under one set of circumstances could
pose a radically different risk than it
would under other circumstances.
Rather, EPA is providing general
guidelines for persons to use for
determining the reportability of non-
emergency situations under TSCA
section 8{e).

Under various authorities
administered by EPA, the Agency has
established benchmark amounts/
concentrations for a limited number of
chemical substances within TSCA
jurisdiction. For example, under the
Safe Drinking Water Act, EPA has
established Maximum Contaminant
Levels (MCLs) for certain chemicals.
Under TSCA section 8(e), on the other
hand, “substantial risk” reporting is
affected by a consideration of the
hazard(s) associated with the chemical
substance, and the nature, pattern, and
extent of the release. Therefore, EPA
believes that under some circumstances,
information concerning a non-
emergency chemical release or detection
in an amount less than the chemical’s
MCL could “reasonably support the
conclusion of substantial risk,” thus
req)uiring reporting under TSCA section
8(e). ' ' :

However, it has been suggested to
EPA by persons subject to section 8(e)
that information on releases of
chemicals in amounts less than their
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MCLs, or other objective reporting
standards if developed by EPA, should
never be considered for reporting under
section 8(e) because EPA has already
established an objective threshold. As
indicated above, EPA has at this time
rejected this approach. Comment is
specifically solicited on the subject of
secticn 8(e) reporting of releases or
detections of chemicals in amounts or-
concentrations below values established .
by EPA under other environmental
protection authorities,
It should be noted that Part V(b)(1) of
the 1978 Policy Statement pertains
specifically and solely to the fact that a
non-emergency situation involving the
release or detection of a chemical
substance or mixture has been .
discovered. In other words, information
refarding a non-emergency chemical
release or detection event, in and of
itself, regardless of whether effects were
observed associated with that particular
release or detection, may be reportable
under Part V(b)(1) of the 1978 Policy
Statement. If health or environmental

_effects as described under Part V (i.e.,
Part V introduction, Part V(a), and Part
V(b)) of the 1978 Policy Statement are
observed in conjunction with or
subsequent to the non-emergency
release or detection, and the released or
detected chemical substance or mixture
is strongly implicated as being the cause
of thoss effects, a written report must be
submitted to the Agency within 30
calendar days, regardless of the quantity
or concentration of the substance
involved; this written reporting
requirement remains unchanged (with
the exception of the change in the
reporting deadline from 15 working
days to 30 calendar days for written
information discussed above in this
Unit).

The term ““widespread”
contamination in the context of a non-
emergency situation would include, for
examgle. presence in a product that is
distributed commercially, multiple (e.g.,
3 or more) reports of contamination
(even in a single environmental
medium) involving different sites inside
and/or outside the boundaries of a
facility, or presence in more than one
environmental medium (e.g., discovery
of a chemical in both soil and
groundwater). For instance, a situation
involving a toxic chemical
contamination that has or could spread
beyond the boundaries of & plant site via
groundwater, surface water, and/or air is
of greater concern than a situation
involving similar soil contamination in
which, because of the soil type or other
circumstances, there is little or no
likelihood that the chemical will
migrate, There are also non-emergency

situations in which a significant
chemical contamination is discovered
inside physical structures within the
plant site boundaries, which, when
combined with other pertinent

‘information (e.g., potential for exposure,

toxicity of the chemical), can trigger
saction 8(e) reporting; examples include
but are not limited to: (1) The detection
of significant amounts of a toxic
chemical substance in workplace air
and/or on surfaces within a facility in

which the chemical is typically bandled -

in a closed system, and (2) the detection
of significant levels of a toxic by-
product not already genserally known to
be associated with a given chemical
process, or known to be associated with
the chemical process but found at levels
significantly above those previously
believed to be associated with that
process.

B. Information That Need Not Be
Reported

Part VII of the 1978 Policy Statement
lists the circumstances under which
information need not be reported to EPA
pursuant to saction 8(e). Specifically,
Part VII of the 1978 Policy Statement.
indicates that information need not be
reported to the Agency under section
8(e) of TSCA if it:

(a) Has been published by EPA in reports;
(b) Has been submitted in writing to EPA
pursuant to a mandatory reporting
requirement under TSCA or any other
authority administered by EPA (including the
Federal Insecticide, Fungicide and
Rodenticide Act, the Clean Air Act, the
Federal Water Pollution Control Act, the
Marine Protection, Research and Sanctuaries
Act, the Safe Drinking Water Act, and the
Resource Conservation and Recovery Act),
provided that the information (1)
Encompasses that required by Part IX(c)
through (f); and (2) is from now on submitted
within the time constraints set forth in Part
IV and identified as a section 8(e) notice in
accordance with Part IX(b); (c) Has been
published in the scientific literature and
referenced by the following abstract services:
(1) Agricola, (2) Biological Abstracts, (3)
Chemical Abstracts, (4) Dissertation
Abstracts, (5) Index Medicus, (6) National
Technical Information Service; (d) Is
corroborative of well-established adverse
effects already documented in the scientific
literature and referenced as described in (c)
above, unless such information concerns
emergency incidents of environmental
contamination as described in Part V(c); or
(e) Is contained in a notification of spills
under section 311(b)(5) of the Federal Water
Pollution Control Act.

Since 1978, there have been ’
numerous Federal laws passed and/or
amended and a large number of Federal
regulations promulgated that are
designed to gather chemical-related
information. In recognition of the

increased mandatory reporting of
information under various laws
administered, delegated, or authorized
by EPA, EPA intends to revise
paragraph (b) above so that a section
8(e) obligation is satisfied if
emergencyinformation is reported
immediately (i.e, as soon as the subject
person has knowledge of the incident)
and non-emergency informationis
reported within 30 calendar days on a
mandatory basis to:

(1) EPA, under any Federal statute
administered by EPA (including, but not
limited to, the Toxic Substances Control Act;
the Federal Water Pollution Control Act; the
Clean Air Act; the Federal Insecticide,
Fungicide and Rodenticide Act; the Safe
Drinking Water Act; the Marine Protection,
Research and Sanctuaries Act; the
Comprehensive Environmental Response,
Compensation and Liability Act; the
Resource Conservation and Recovery Act; the
Pollution Prevention Act; the Emergency
Planning and Community Right-to-Know Act
(EPCRA));

(2) A State, under any Federal statute
administered by EPA and delegated to that
State (e.g., National Pollutant Discharge
Elimination System (NPDES) permit
requirements) (see example 1 below); or

(3) A State, under an EPA-authorized State
program, which has been established
pursuant to a Federal statute administered by
EPA (e.g.. an EPA-authorized State Resource
Conservation and Recovery Act (RCRA)
program), .

The reporting exemptions under Part
VIi(b) do not pertain to information
reported solely to a State or locality
under a State or local law or a program
not delegated or authorized by EPA,
such as information reported solely to
State and local emergency response
committees under EPCRA. EPA believes
that EPA approval and/or oversight of
delegated and authorized programs
provides a nexus to the EPA
Administrator which is lacking under
programs naot authorized by EPA or
delegated by the Agency to States.

EPA considered adopting the position
that a section 8(e) reporting obligation
would be considered satisfied if the
information was reported within the
specific time frame applicable to the
federal authority or program cited in
paragraphs (1), (2), and (3) above to
which the submitter was subject. In
view of the fact that the statutory
language of TSCA section 8{e) requires
that substantial risk information be
reported “immediately,” the Agency
rejected this position because the time
frames for mandatory reporting under
the numerous authorities and programs
cited above vary greatly and in some
cases can exceed 6 months. Therefors,
EPA at this time intends no change in
its position that for EIECs, the obligation
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to report under section 8(e) is satisfied
if the mandatory reporting takes place
immediately (i.e, as soon as the subject
person has knowledge of the incident)
under a Federal statute administered or
delegated by EPA, or under a provision
of an EPA-authorized State program. For
non-emergency information, the
obligation to report under section 8(e) of
TSCA would be satisfied if the
information is reported on a mandatory
basis within 30 calendar days. This 30
calendar-day reporting period is a
change from the current 15 working-day
reporting period; it follows from the
change discussed earlier in this Unit
regarding the reporting deadline under
Part IV of the 1978 Policy Statement for
any written report of substantial risk
information submitted under section
8(e).

Information that is not required to be
reported under one of the above
authorities, even if provided along with
information required to be reported
under that authority, remains subject to
reporting under section 8(e) of TSCA.

Since issuing the 1978 Policy
Statement, EPA has determined that
there are certain circumstances not
addressed in the 1978 Policy Statement
in which information need not be
~ reported under section 8(e). EPA
typically has adequate access to such
information, and EPA believes that
reporting under the circumstances’
would result in an undue burden to the
regulated community and an
information review/processing burden
to EPA which would outweigh any
potential public benefit that might be
obtained by requiring reporting of such
information under section 8(e).
Accordingly, EPA intends to change
Part VII of the 1978 Policy Statement to
indicate that information need not be
reported under section 8(e) of TSCA if
the information is obtained solely from
one of the following sources:

1. An official publication or official
report published or made available to
the general public by EPA or another
Federal agency (see example 2 below).

2. A scientific publication to which an
EPA Headquarters library subscribes
(see example 3 below) or that is
referenced in a database, including one
which is computerized, to which an
EPA Headquarters library subscribes.

3. A data base, including one which
is computerized, to which an EPA
Headquarters library subscribes (see
example 4 below).

4. A major written news publication
(i.e., newspaper, news magazine, trade
press) with national c1rculatxon in the
u.s.

5. A radio or television news report
broadcast nationally in the U.S. (see -
exam‘xle 5 below).

national public scientific
conference or inesting held within the
U.S., provided that the information is
captured accurately by way of a meetin
transcrlpt abstract, or other such recor
and is cited in a blbhographlc/abstract
computerized data base, publication, or

-report of the type cited in paragraphs 1,

2, 3, 4, or 5 above within 30 days of
obtaining such information (see
example 6 below).

Regarding paragraphs 2 and 3 above,
general information concerning the data
bases and publications to which the
EPA Headquarters libraries subscribe
will be available from the source listed
under FOR FURTHER INFORMATION

. CONTACT in this document. Specifically

regarding paragraphs 4 and 5 above,
EPA anticipates that information will be
obtained from news publications with
less than national circulation, or radio
or television news reports broadcast
only on a local, State, or regional level.
In such cases, the information must be
reported under section 8(e) of TSCA
unless the subject person has actual
knowledge that EPA has been
adequately informed of such
information through that or another
source.

EPA maintains its position under Part
VII(c) of the 1978 Policy Statement that
information need not be reported under
section 8(e) of TSCA if the information
corroborates well established, serious
adverse effects that are alread
documented. The term *‘corroborates,"”
in the context of this particular
reporting exclusion, means that the
information essentially duplicates and/

.or confirms an existing and well-’

documented understanding of a serious
adverse effect of a particular chemical
substance or mixture, EPA has correctly
received, and expects to continue to
recsive, substantial risk reports that
show adverse effects of a more serious
degree or of a different kind than are
already established. In other words, the
Agency expects subject persons to
immediately consider reporting
information on serious toxic effects
(including but not limited to cancer,
developmental, reproductive toxicity, or
neurotoxicity) if, for example: such
effects are substantially more serious in
terms of the severity of the effects or the
number of animals affected; occur
within a significantly shorter time frame
following exposure; occur via a different
route of exposure; occur at a
significantly lower dose or
concentration; or occur in a different
species, strain, or sex. Examples 7
through 10 below serve to illustrate the

distinctions created by this particular
reporting exclusion.
he following examples illustrate
certain of the types of factors that
persons shoulg consider in determining
the applicability of the exclusions
described above:

Example 1. While filing a mandatory
report with the State pursuant to its
NPDES permit, Company A also notifies
the State in writing that a recently
conducted clinical study showed that a
statistically or biologically significant
number of male factory workers exposed
to the effluent are sterile. Despite the
fact that the company notifies the State,
such reporting is not mandatory under
the NPDES (Frogram and the company
must consider the need to submit a
timely written report to EPA under
section 8(e) of TSCA.

Example 2. Company A receives a
public copy of an official report from
the U.S. Department of Housing and
Urban Development (HUD). In reading

- the report, the company learns that one

of the chemicals the company
distributes in commerce has been
strongly implicated as being the cause of
chromosomal damage in humans.
Company A determines that the
information contained in the report is of
the type that would be required for
submission to EPA. However, Company
A correctly decides that it need not
report the information under section
8(e). Per Part VII{a)(1) of the section 8(s)
Policy Statement as refined herein,
because the information was obtained
from an “official publication ... made
available to the general public by ...
another Federal agency” it would not be
reportable under section 8(e).

Example 3. Company A conducts a 9-
day inhalation study of Chemical X in
rats and finds that the chemical causes
paralysis. Company A decides that these
toxicological findings on one of its
imported chemicals should be

ublished in the open scientific

iterature and sends a draft manuscript
to a scientific journal to which an EPA
Headquarters library subscribes. Upon
publication, Company B, who is also an
importer of Chemical X, reads the article
pertaining to the 9—day inhalation study
of Chemical X and determines correctly
that although the neurotoxicologic
findings in rats are of the type required
for submission to EPA under TSCA
section 8(e), no section 8(e) notice from
Company B is required. As the result of
its chemical screening activities, EPA
discovers the published article
concerning Company A’s 9—day study.
After investigating further, EPA
determines that Company A should
have reported their findings under
section 8(e) of TSCA immediately upon
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obteining the information; although the
study was ultimately published,
Company A did not obtain the
information from a scientific journal.

Example 4. Company A processss
chemical X and has no toxicological
information on the chemical. As
Company A is searching a large
commercial computerized data base to
which EPA subscribes for available
toxicological information on chemical
X, it discovers an abstract that states
that Chemical X produced blindness in
rats following oral administration.
Although this toxicologic effect is
clearly of the type required for
submission under section 8(e) of TSCA,
Company A decides correctly that
formal section 8(e) filing of the obtained
toxicological information is not needed
because the computerized data base
from which the information was
obtained is ons to which an EPA
Headquarters library subscribes.

Example 5. The Director of
Toxicology from Company A is at home
watching the national nightly news on
the television. During the broadcast, she
learns that a very large release of
Chemical X just occurred at a chemical
manufacturing site in a nearby State.
Despite the fact that she knows that her
company is also a major manufacturer of
Chemical X, no report under TSCA
section 8(e) is required because the
information was obtained from a news
report broadcast nationally.

xample 6. During a national public

scientific meeting presentation on
Chemical X showing that Chemical X
caused a significant level of birth
defects in rats, the Director of
Toxicology for Company A learns from
the speaker that the oral administration
of Chemical Y (an intermediate in a
manufacturing process at Company A)
also caused a significant level of birth
defects in rats. In checking the content
of the printed presentation abstract,
which was distributed publicly by the
meeting sponsors prior to the meeting
and has been cited in a computerized
data base to which an EPA Headquarters
library subscribes, the Director
discovers that the printed abstract
accurately and adequately describes
only the toxicologic findings for
Chemical X and not for Chemical Y.
Under these circumstances, Company A
decides correctly to report the findings
for Chemical Y to EPA under section
8(e) of TSCA. .

Example 7. Company A manufactures
chemical X and tests the chemical in a
chronic feeding study in mice. It is
already well established and well
documented publicly that chemical X
can cause a significant number of
malignant skin tumors in mice as the

result of chronic dermsl application. In
the chronic feeding study, the company
finds that chemical X causes a
significant number of benign and
malignant pancreatic tumors.
Considering that the findings from the
chronic feeding study differ in a major
way from the already available
information from the chronic dermal
application study, the pancreatic cancer
findings must immediately be
considered for reporting to EPA under
section 8(e) of TSCA.

. Example 8. Company A manufactures
chemical X and tests the chemical in a
chronic skin-painting study in rats. It is
already well-documented publicly that
chemical X can cause malignant skin
tumors at the application site in mice as
the result of chronic dermal application.
The company finds that chemical X
causes a significant number of
malignant skin tumors at the site of
application in rats. In view of the fact
that it is not wellknown or well-
established that chemical X can cause
cancer in rats following dermal
application, Company A must _
immediately consider the need to report
its findings under section 8(e).

Example 9. During the conduct of a
28-day dermal application study in rats,
Company A finds that exposure to one
of its products, Chemical X, results in
hind-limb paralysis. By way of an article
published previously in a scientific
journal to which an EPA Headquarter
library subscribes, the company is also
aware that acute oral exposure to
Chemical X results in frank
neurotoxicologic effects in rats.
Considering the fact that the route of
exposure in Company A’s study was
different than the ons used in the
published study, Company A must
immediately consider the need to report
its findings to EPA under section 8(s) of
TSCA.

Example 10. During the conduct of a

‘chronic dermal application study in

rats, Company A finds that exposure to
Chemical X results in a significant
number of animals with malignant bone
tumors after only 12 to 18 months of
exposure. By way of a formally
published abstract contained in a data
base to which an EPA Headquarters
library subscribes, the company is also
aware that the same type of tumors had
been found in rats exposed dermally to
the same doses of Chemical X but only
after two years of dermal exposure.
Considering the fact that in Company
A'’s study, the time to onset of the bone
tumors differs significantly from that
cited in the previously conducted study,
Company A should immediately
consider the need to submit the 12 to 18

month findings under section 8{e) of
TSCA.

IV. Confidentiality Claims

EPA considers information contained
in a notice of substantial risk under
TSCA section 8(e) to be health and
safety information generally covered by
the term “health and safety study,” as
defined at TSCA section 3(6). Under
TSCA section 14(b), such information
can be withheld from the public as
confidential if it ““discloses processes
used in the manufacturing or processing
of a chemical substance or mixture or,
in the case of a mixture [discloses] the
portion of the mixture comprised by any
of the chemical substances in that
mixture.”

TSCA section 3(6) defines a “health
and safety study’ to mean “any study of
any effect of a chemical substance or

* mixture on health or the environment or

on both, including the underlying data
and epidemiological studies, studies of
occupational exposure to a chemical
substance or mixturs, toxicological,
clinical, and ecological studies of a
chemical substance or mixture, and any
test performed pursuant to this Act.”

In the legislative history of the Toxic
Substances Control Act, 3;0 Conference
Committee stated that “{i]t is intended
that the term (health and safety studies)
be interpreted broadly. Not only is
information which arises as a result of
a formal, disciplined study included,
but other information relating to the
effects of a chemical substance or
mixture on health and the environment
is also included. Any data that bears on
the effects of a chemical substance on
health or the environment would be
included.” H.R. Rep. No. 94-1679, 94th
Cong., 2nd Sess. 58 (1976) (Conference
Report) (emphasis added). EPA believes
that TSCA section 8(e) information,
such as information or underlying data
from designed controlled studies or
reports concerning undesigned
uncontrolled circumstances, is
information that ‘bears on the effects of
a chemical substance on health or the
environment.” Likewise, incident
information, exposure studies, and their

-underlying data are considered to be .

information relating to the effects of a
chemical substance or mixture on health
and/or the environment.

Therefore, to the extent that
information contained in a section 8(e)
substantial risk report falls within the
meaning of the term "‘health and safety
study” under TSCA, it is subject to the
same non-disclosure restrictions
afforded TSCA “Confidential Business
Information’’ (TSCA CBI), as provided
by TSCA section 14(b) and its
interpreting regulations.
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EPA considers chemical identity to be
part of, or underlying data to, a health
and safety study. See, for example, 40
CFR 716.3 and 40 CFR 720.3(k). As
such, chemical identity will be afforded
CBI protection by the Agency and
therefore protected from public
disclosure only under the circumstances
provided under TSCA section 14 and
the interpreting regulations.

In September 1990, EPA initiated a
CBI review program to ensure that CBI
claims are made in conformance with
TSCA section 14. To date, EPA has
challenged numerous CBI claims
contained in section 8(e) notices and
other filings, and in most cases the filing
has been amended by the data
submitter. EPA urges persons
submitting data under TSCA section
8(e) to observe the limitations imposed

- on CBI claims by section 14 and the
apglicable regulations at 40 CFR part 2,
subpart B, in order to save both Agency
and submitter resources.

V. Refined Policy Text

For the reasons set forth in this notice,
EPA is soliciting comment on
refinements to the 1978 Policy
Statement, which would be amended to
read as follows: .

Statement of Interpretation of, and
Enforcement Policy Concerning, Section
8(e) of the Toxic Substances Control Act

1. In Part II, by revising the note at the
end of the Part to read as follows:

Note. — Irrespective of a business
organization's decision to establish and
publicize procedures described above, it is
responsible for becoming cognizant of any
“substantial risk’* information obtained by its
officers and employees, and for ensuring that
such information is reported to EPA within
30 calendar days.

2. In Part IV, by revising the first
paragraph to read as follows:

Requirement that a Person
“Immediately Inform” the
Administrator.

With the exception of certain
information on emergency incidents of
environmental contamination {see Part
V(c)], a person has “immediately
informed" the Administrator if
information is received by EPA not later
than the 30th calendar day after the date
the person obtained such information.
Supplementary information generated
after a section 8(e) notification has been
filed should be submitted in writing
within 30 calendar days after the date
such supplementary information is
obtained. Reports must be made as
required under Part IX. For emergency
incidents of environmental
contamination, a person must report the

incident by telephone to the appropriate
contact as directed in Part IX as soon as
the person has knowledge of the
incident. The report should contain as
much of the information required by
Part IX as is possible.

3. In Part V, by revising paragraph
(b)(1) and adding the phrase
“Environmental effects.” to the
beginning of each paragraph in (b}(2)
thr(o;xgh (b)(5) to read as follows:

a LI

{b) Non-Emergency Situations of
Chemical Contamination Involving

* Humans and/or the Environment, and

Environmental Effects —(1) Non-
emergency situations of chemical
contamination involving humans and/or
the environment. Information that
pertains to widespread chemical
contamination that is not an
“emergency”’ situation under Part V(c)
below, but which because of the extent,
pattern and/or amount of the
contamination seriously threatens or
may seriously threaten (i) humans with
cancer, birth defects, mutation, death, or
serious or prolonged incapacitation
(e.g., serious neurotoxicological effects,
reproductive/developmental effects), or
(ii) non-human organisms with large-
scale or ecologically significant
population destruction, is subject to
reporting. The mere presence of a
chemical substance in an environmental
media, absent some other relevant
information as noted above, would not
trigger reporting under section 8(e). The
known or suspected toxicity of the
detected chemical substance(s) should
be considered in conjunction with the
extent, pattern, and amount of the
contamination in determining whether
to report such non-emergency
information. The greater or more serious
the toxicity of the subject chemical or
mixture, the less heavily one should
weigh the amount, extent, and/or
pattern of the contamination,
Conversely, the greater the amount,
extent, and/or pattern of the
contamination, the less heavily one
should weigh the toxicity of the
chemical(s) in determining the section
8(e)-reportability of that release or
detection. Information concerning the
detection of chemical substances
contained within appropriate disposal
facilities should not be reported under
this Part.
{2) Environmental effects.
(3) Environmental effects.
(4) Environmental effects.
(.5) Enyironinenta.l effe&ts.

* % % %
* % % »
» % % »

4, By revising Part VII to read as
follows;

VIL. Information Which Need Not Be
Reported

*“Substantial risk" information need
not be reported if it:

(a) Is obtained from one of the
following sources:

1. An official publication or official
report published or made available to
the general public by EPA or another
Federal agency. -

2.A scientigc publication to which an
EPA Headquarters library subscribes or
that is referenced in a data base,
including one which is computerized, to
which an EPA Headquarters library
subscribes.

3. A data base, including one which
is computerized, to which an EPA
Headquarters library subscribes.

Note: Specifically regarding paragraphs (2)
and (3) above, general information o
concerning the data bases and publications to
which the EPA Headquarters libraries
subscribe is available from the
Environmental Assistance Division (TS-799),
Office of Pollution Prevention and Toxics,
Environmental Protection Agency, 401 M.
St., SW., Washington, DC 20460, (202) 554—
1404, TDD: (202) 554-0551.

4. A major written news publication
(i.e., newspaper, news magazine, trade
press} with national circulation in the
Us.

5. A radio or television news report
broadcast nationally in the U.S.

Note: Specifically regarding paragraphs (4)
and (5) above, EPA anticipates that
information will be obtained from news
publications with less than national
circulation, or radio or television news
reports broadcast only on a local, State, or
regional level. In such cases, the information
must be reported under section 8(e) of TSCA
unless the subject person has actual
knowledge that EPA has been adequately
informed of such information through that or
another source.

6. A national public scientific
conference or meeting held within the
U.S., provided that the information is
captured accurately by way of a meeting
transcript, abstract, or other such record,
and has been cited in a bibliographic/
abstract computerized data base,
publication, or report of the type cited
in paragraphs (1), (2), (3), (4), or (5)
above within 30 days of obtaining such
information.

(b) Corroborates (i.e., substantially
duplicates or confirms) in terms of, for
example, route of exposure, dose,
species, strain, sex, time to onset, and
severity, a well-recognized/well-
established serious adverse effect for the
subject chemical(s}, unless such
information concerns effects ebserved in
association with emergency incidents of
environmental contamination as
described in Part V(c).

(c) Is information that is reported to
EPA within 30 calendar days for non-
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emergency information, or immediately
(i.e., as soon as the subject person has
knowledge of the incident) for
emergency information, pursuant to a
mandatory reporung uirement of any
statutory authority that is administered
by EPA (including, but not limited to,
the Toxic Substances Control Act; the
Federal Water Pollution Control Act; the
Clean Air Act; the Federal Insecticide,
Fungicide, and Rodenticide Act; the
Safe Drinking Water Act; the Marine
Protection, Research, and Sanctuaries
Act; the Comprehensive Environmental
Response, Compensation, and Liability
Act; the Resource Conservation and
Recovery Act, the Pollution Prevention
Act; the Emergency Planning and
Community Right-to-Know Act).

(d) Is information that is reported to
a State within 30 calendar days for non-
emergency information, or immediately
(i.e., as soon as the subject person has
knowledge of the incident) for
eme ency information, pursuant to a

andatory reporting requirement under

any Federal statute administered by
EPA and delegated to that State (e.g.,
National Pollutant Discharge
Elimination System (NPDES) permit

uirements), or

) Is information that is reported to
a State within 30 calendar days for non-
emergency information, or immediately
(i.e., as soon as the subject person has
knowledge of the incident) for
emergency information, pursuant to a
mandatory reporting provision of an
EPA-authorized State program
established under a Federal statute
administered by EPA.,

5. By revming Part IX to read as
follows:

IX. Reporting Requirements

Notices shall be delivered to the
TSCA Document Receipt Office (TS—

. 790), (Attn: Section 8(e) Coordinator),
Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, 401 M St.,, SW., Washington,
DC 20460.

A notice should:

(a) Be sent by certified mail, or in any
other way permittlng verification of its
receipt by the Agen

(b) State that it is bemg submitted in
accordance with section 8(e),

(c) Contain the job title, name,
address, telephone number, and
signature of the person reporting and
the name and address of
manufacturing, processing, or
distribution establishment with which
the person is associated,

(d) Identify the chemical substance or
mixture (including, if known, the CAS
Reglstry Number),

6) Summarize the adverse effects or
risk being reported, describing the

nature and the extent of the effects or

risk involved, and

(f) Contain the specific source of the
information together with a summary
and the source of any available
supporting technical data.

For emergency incidents of
environmental contamination (see Part
V(c)), a person shall report the incident
to the Administrator by telephone as
soon as he/she has knowledge of the
incident (see below for appropriate
telephone contacts). The report should
contain as much of the information
required by instructions (c) through (f)
above as possible. Twenty-four hour
emergency telephone numbers are:
Region I (Maine, Rhode Island,

Connecticut, Vermont, Massachusetts,

New Hampshire), (617) 223-7265.
Region II (New York, New Jersey, Puerto

Rico, Virgin Islands), (201) 548-8730.
Region IIl (Pennsylvania, West Virginia,

Virginia, Maryland, Delaware, District

of Columbia), (215) 597-9898.

Region IV (Kentucky, Tennessee, North
Carolina, South Carolina, Georgia,
Alabama, Mississippi, Florida), (404)
347-4062.

Region V (Wisconsin, Illinois, Indiana,
Michigan, Ohio, Minnesota), (312)
353-2318.

Reglon VI (New Mexico, Texas,
Oklahoma, Arkansas, Louisiana),
(214) 655-2222.

Region VII {Nebraska, Iowa, Missouri,
Kansas), (913) 236-3778.

Region VIII (Colorado, Utah, W
Montana, North Dakota, Sou
Dakota), (303) 293-1788.

Region IX (California, Nevada, Arizona,
Hawaii, Guam), (415) 744-2000.

tioming

" Region X (Washington, Oregon, Idaho,

Alaska), (206) 442—-1263.
VI. Conclusion

EPA will consider public comments
submitted in response to this Notice and
will publish in the Federal Register
refined guidance pertaining to the types
of non-emergency chemical release and
detection information that must be
reported under section 8(e), the time
frames for reporting section 8(e)
information, and the types of
information that need not be reported
under section 8(e). Comments are also
sought on any change in public
reporting burden which would result
from the revisions and clarifications to
the 1978 Policy Statement as described
herein. The refinements contained in
this Notice will not be effective until
after EPA issues them in final form.

EPA intends to publish the refined
TSCA section 8(e) reporting policy in
the Code of Federal Regulations,

Dated: july 2, 1983,
Victor J. Kimm,

Acting Assistant Administrator, Office of
Prevention, Pesticides and Toxic Substances.

{FR Doc. 93-16547 Flled 7-12—-93; 8:45 am]
BILLING CODE $580-50-F !

FEDERAL COMMUNICATIONS
COMMISSION

Applications For Consolldated Hearing

1. The Commission has before it the
following applications for a renewal of
license for television station
(WHSG(TV) and a new commercial
television station.

t, Gy,
A et File No.

A. Trinity - BRCT-911128KR
Christian
Center of
Santa Ana,
Inc., db/a
Trinity
Broadcast-
ing Network,
Monroe, GA.

B. Glendale
Broadcast-
ing Com-
pany, Mon-
roe, GA.

BPCT-920228KE

............

2. Pursuant to section 309(e) of the
Communications Act of 1934, as
amended, the above applications have
been designated for hearing in a
consolidated proceeding upon the
issues whose headings are set forth
below. The text of each of these issues
has been standardized and is set forth in
its entirety under the corresponding
headings at 51 FR 19347, May 29, 1988.
The letter shown before each applicant'’s
name, above, is used below to signify
whether the issue in question applies to
that particular applicant.

Issue Heading and Applicant{s)
Section 73.610—B

FAA—B

Comparative—A & B
Ultimate—A & B

3. If there is any non-standardized
issue(s) in this proceeding, the full test
of the issue and the applicant(s) to
which it applies are set forth in an
Appendix to this Notice. A copy of the
complete HDO in this procee£
available for inspection and copying
during normal business hours in the
FCC Dockets Branch (Room 230), 1919
M Street, NW,, Washington, DC. The
complete text may also be purchased

from the Commission’s duplicating
contractor, Down Town Copy Center,
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1919 M Street, NW., room 2486, East Sixth Street, Cleveland, Ohio Kentucky Bancshares Incorporated, et
Washington, DC 20037. Telephona no. 44101 al.; Formations of; Acquisitions by;
(202) 452-1422. 1. Intercounty Bancshares, Inc., and Mergers of Bank Holding
Barbara A. Kreigman, Wilmington, Ohio; to acquire The Companies

Chief, Video Services Division, Mass Media
Bureau.

[FR Doc. 93-168578 Filed 7-12-93; 8:45 am])
BILLING CODE 6712-01-M

FEDERAL RESERVE SYSTEM

intercounty Bancshares, Inc., et al.;
Acquisitions of Companies Engaged in
Permissible Nonbanking Activities

The organizations listed in this notice
have applied under § 225.23(a)(2) or (f)
of the Board'’s Regulation Y (12 CFR
225.23(a)(2) or (f)) for the Board's
approval under section 4(c)(8) of the
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of -
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can *reasonably be expected to
produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a8 written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
svidence that would be presented at a
hearing, and indicating how the [Larty
- commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated for the application or the
offices of the Board of Governors not
later than August 6, 1993.

A. Federal Reserve Bank of Cleveland
(John J. Wixted, Jr., Vice President) 1455

Williamsburg Building and Loan
Company, Williamsburg, Ohio, pursuant
to § 225.25(b)(9) of the Board's
Regulation Y, and to merge it with its
wholly-owned subsidiary, The National
Bank and Trust Company, Wilmington,
Ohio.

2. Whitaker Bank Corporation of
Kentucky, Lexington, Kentucky, and
Whitaker Bancorp, Inc., Lexington,
Kentucky; to acquire Whitaker
Management Company, Lexington,
Kentucky, and thereby engage in
providing data processing and data
transmission services to other pursuant
to § 225.25(b)(7) of the Board's
Regulation Y.

Comments on this application must
be received by July 22, 1993.

Board of Governors of the Federal Reserve
System, July 7, 1993.

Jennifer J. Johnson,

Associate Secretary of the Board.

[FR Doc. 93-16519 Filed 7-12-93; 8:45 am)
BILLING CODE 6210-01-F

Internationale Nederlanden Group
N.V.; Notice of Application to Engage
de novo in Permissible Nonbanking
Activities; Correction

This notice amends a previous notice
(FR Doc. 93-8446) published at page
19107 of the issue for Monday, April 12,
1993.

Under the Federal Reserve Bank of
New York heading, the entry for
Internationale Nederlanden Group N.V.
is amended to include the following
activities:

In addition, Internationale
Nederlanden Group N.V. also proposes
to engage in underwriting and dealing
in obligations of the United States,
general obligations of States and their
political subdivisions, and other
obligations that state member banks of
the Federal Reserve System may be
authorized to underwrite and deal in
under 12 U.S.C. 24 and 335, including
bankers’ acceptances and certificates of
deposit pursuant to § 225.25(b)(16) of -
the Board's Regulation Y,

Comments on this application must
be received by July 27, 1893.

Board of Governors of the Federal
Reserve System, July 7, 1993.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 93-16520 Filed 7-12-93; 8:45 am)
BILLUING CODE 6210-01-F

The companies listed in this notice
have applied for the Board's approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and §
225.14 of the Board's Regulation Y (12
CFR 225.14) to become & bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act
(12 U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the'Board of
Governors, Interested persons ma
express their views in writing to
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice
in lieu of a hearing, identifying
specifically any questions of fact that
are in dispute and summarizing the
evidence that would be presented at a
hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than August
6, 1993.

A. Federal Reserve Bank of Cleveland
(John J. Wixted, Jr., Vice President) 1455
East Sixth Street, Cleveland, Ohio
44101: :

1. Kentucky Bancshares Incorporated,
Russell, Kentucky; to become & bank
holding company by acquiring 100
percent of the voting shares of Kentucky
Bank & Trust of Greenup County,
Russell, Kentucky.

B. Federal Reserve Bank of Chicago
(James A. Bluemle, Vice President) 230
South LaSalle Street, Chicago, lllinois
60690:

1. Fortress Bancshares, Inc., Hartland,
Wisconsin; to acquire 100 percent of the
voting shares of Klossner
Bancorporation, Inc., Houston,
Minnesota. and thereby indirectly
acquire Houston Security Bank,
Houston, Minnesota.

C. Federal Reserve Bank of St. Louis
{Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63166:

1. MNB Bancshares, Inc., Malvern,
Arkansas; to acquire 100 percent of the
voting shares of First Sheridan
Bancshares, Inc., Sheridan, Arkansas,
and thereby indirectly acquire First
National Bank of Sheridan, Sheridan,
Arkansas.
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Board of Governors of the Federal Reserve
System, July 7, 1993,
Jennifer J. Johnson,
Associate Secretary of the Board.
{FR Doc. 93-16521 Filed 7-12-93; 8:45 am)]
BILLING CODE €210-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Technical Advisory Committee for
Diabetes Translation and Community
Control Programs: Change of Location

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: 58 FR 36690—dated
July 8, 1993. i

SUMMARY: Notice is given that the
meeting location for the Technical
Advisory Committee for Diabetes
Translation and Community Control
Programs has changed. The meeting
times, dates, status, purpose, and
matters to be discussed announced in
the original notice remain unchanged.
ORIGINAL LOCATION: Embassy Suites
Hotel-Atlanta Airport, 4700 Southport
Road, College Park, Georgia 30349, (Exit
18 Riverdale Road off I-85)

NEW LOCATION: Atlanta Airport Hilton
Hotel-Hapeville, 1031 Virginia Avenus,
Atlanta, Georgia 30354. (Exit 19 Virginia
Avenue off 1-85)

CONTACT PERSON FOR MORE INFORMATION:
Fredrick G. Murphy, Program Analyst,
Division of Diabetes Translation,
National Center for Chronic Disease
Prevention and Health Promotion,
Centers for Disease Control and
Prevention (CDC), 4770 Buford
Highway, NE, (K-10), Atlanta, Georgia
30341-3724, telephone 404/488-5005.
Dated: July 8, 1993.
Elvin Hilyer, :
Associate Director for Policy Coordination,
Centers for Disease Control and Prevention.
[FR Doc. 93-16643 Filed 7-12-93; 8:45 am)
BILLING CODE 4180-18-M

Symposlum on Efforts To Prevent
Injury and Disease In Agricultural
Workers: Meeting.

The National Institute for
Occupational Safety and Health
(NIOSH) of the Centers for Disease
Control and Prevention (CDC)
announces the following meeting.

Name: Symposium on Efforts to Prevent
‘Injury and Disease in Agricultural Workers,
Time and Dates: 9 a.m.—6 p.m., August 25,
1903; 8:30 a.m.~5:30 p.m., August 26, 1993;
8:30 a.m.—11:30 a.m., August 27, 1993,

Place: Hyatt Regency Lexington, Regency
Ballroom East, 400 West Vine Street,
Lexington, Kentucky 40507.

Status: Open to the public, limited only by
the space available.

Purpose: The purpose of this meeting is to
review efforts by NIOSH and its grantees in
the prevention of injury and disease among
agricultural workers and their families.
Viewpoints and suggestions from industry,
labor, academia, other government agencies,

. and the public are invited.

Contact Person for Additional Information:
Timothy W. Groza, NIOSH, CDC, 1600
Clifton Road NE., Mailstop D-26, Atlanta,
Georgia 30333, telephone 404/639-3341.

Dated: July 6, 1993.

Elvin Hilyer,

Associate Director for Policy Coordination,
Centers for Disease Control and Prevention
(CDC).

{FR Doc. 93-16512 Filed 7-12-93; 8:45 am]
BILLING CODE 4160-19-M

Occupational Traumatic Injury
Survelilance of Farmers (TISF) Project:
Meetlng .

The National Institute for
Occupational Safety and Health
(NIOSH) of the Centers for Disease
Control and Prevention (CDC)
announces the following meeting.

Name: Occupational Traumatic Injury
Surveillance of Farmers (TISF) Project.

Time and Date: 9 a.m.-12 noon, August 19,
1993.

Place: Prete Building, Large Conference
Room, NIOSH, CDC, 3040 University
Avenue, Morgantown, West Virginia 26505.

Status: Open to the public, limited only by
the space available.

Purpose: The purpose of this meeting is to
review the protocol for a proposed NIOSH
study, “Occupational Traumatic Injury
Surveillance of Farmers (TISF) Project.”
Individual viewpoints and suggestions from
industry, labor, academia, other government
agencies, and the public are invited.

Contact Person for Additional Information:
John R. Myers, M.S.F., NIOSH, CDC, 3040
University Avenue, Mailstop 1174,
Morgantown, West Virginia 26505, telephone
304/284-5704.

Dated: July 6, 1993.

Elvin Hilyer,

Associate Director for Policy Coordination,
Centers for Disease Control and Prevention
{CDC).

{FR Doc. 93-16511 Filed 7-12-93; 8:45 am]}
BILLING CODE 4160-19-M

CDC Advisory Committee on the
Prevention of HIV Infection (CDC
ACPHI): Subcommittee on Promoting
Knowledge of Serostatus (Counseling,
Testing, Referral, Partner Notification):
Meetings

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act

(Pub. L. 92-463), the Centers for Disease
Control and Prevention (CDC})
announces the following subcommittee
meetings.

Name: CDC ACPHI Subcommittee on
Promoting Knowledge of Serostatus
(Counseling, Testing, Referral, Partner
Notification).

Time: 8 a.m.~5 p.m.

Dates: July 30-31, 1993.

Place: Swissotel Atlanta, 3391 Peachtree
Road, NE,, Atlanta, Georgia 30326.

Time: 8 a.m.~5 p.m.

Dates: September 13-14, 1993.

Place: Swissotel Atlanta, 3391 Peachtree
Road, NE,, Atlanta, Georgia 30326.

Status: Open to the public, limited only by
the space available.

Purpose: The purpose of this meeting is to-
discuss policies and issues related to HIV-
antibody counseling, testing, referral, and
partner notification programs and services.
Agenda items are subject to change as
priorities dictate.

Contact Person for More Information:
Connie Granoff, Committee Assistant, Office
of the Associate Director for HIV/AIDS, CDC,
1600 Clifton Road, NE., Mailstop E—40,
Atlanta, Georgia 30333, telephone 404/639~
2918.

Dated: July 6, 1993.
Elvin Hilyer,
Associate Director for Policy Coordination,
Centers for Disease Control and Prevention
{CDC). ,
[FR Doc. 93-16513 Filed 7~12-93; 8:45 am)
BILLING CODE 4180-18-M ’

Health Resources and Services
Administration

Supplemental Funds Awarded for the
Summer of Service Program In
Philadelphia

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Notice of supplemental grants
made for a demonstration program in
the Philadelphia metropolitan area.

SUMMARY: The Health'Resources and
Services Administration (HRSA},
Bureau of Primary Health Care (BPHC)
and Bureau of Health Professions
(BHPr), announces that fiscal year 1993
funds were awarded to programs in the
Philadelphia metropolitan area to
enhance their involvement in the
Summer of Service (SOS) initiative.
Although these funds were already
awarded, HRSA is publishing this
notice to inform the general public of
this activity. Awards had to be made as
soon as possible for the SOS objective
to be achieved, since the SOS program
is for a limited period of time—June 26
through August 21, 1993, Therefore,
these grant applications were subject to
the provisions of Part 119 of the PHS
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Grants Administration Manual (GAM),
Applications for Projects with Time
Constraints.”

In conjunction with the Commission
on National and Community Service,
sponsor of the SOS initiative, HRSA has
made available funding to enhance
immunization activities of Bureau-
funded programs that are included as a
part of the SOS initiative. The SOS
program will engage approximately
1,500 young people in serving the
educational, health, public safety and
environmental needs of children at-risk
in urban and rural locations across the
country this summer. The programs
include innovative partnerships of
municipalities, universities, community
organizations, youth corps programs,
health care facilities, and environmental
organizations.

A was invited by the Commission
on Nationel and Community Service to
participate by enhancing the current
activities of programs located in the 11
cities that received SOS funding. Of the
11, five cities incorporated a strong
health component that included
immunization activities, Of the fivs,
Philadelphia was the only city in which
BPHC-funded programs and BHPr-
funded institutions played an integral
role. For this reason, competition was
limjted to BPHC-funded programs
located in the Philadelphia metropolitan
area, :

This limitation allows for the
adequate development and analysis of a
model national service program that, if
successful, can be implemented in other
cities. Both the Public Health Service
{PHS) staff and grantees in Philadelphia
actively participated in the planning
and coordination of the SOS Initiative,
giving them unique background for the
implementation and evaluation of this
demonstration effort.

SUPPLEMENTARY INFORMATION:

Eligible Entities: Entities located in
the Philadelphia metropolitan area and
funded under sections 330, 340, and
3401A of th‘ﬁ PHS Act wers eligible to
a for these ts. '

p/%v);zilability o?;‘t:nds: A total of
$200,000 was awarded to six
Community Health Centers (funded
under section 330 of the PHS Act) and
one Public Housing Primary Care
program (funded under section 340A of
the PHS Act) in the Philadelphia area.

General Use of Grant Funds: Programs
may use the Summer of Service grant
dollars to:

¢ Hire and train students (ages-
ranging from 16—25) who act as outreach
workers, health educators and

_ spokespersons of health services in the
community, with particular emphasis

'

on immunization services; introduce
students to health careers and hands-on
career experience which focusses on the
improvement of the health status of the
community; utilize nursing and other
health professions students to assist in
administering immunizations; provide
additional activities such as data entry

and follow up of patients. Emphasis will

be placed on hiring students from the
community in which the program is
located.

¢ Assist in the participation of
program and supervisory staff in SOS
training activities, including payment of
salaries of staff who are associated with
the training and/or supervision of the
student workers, includin,
compensation for activity %eyond 100
percent effort, such as working
weekends or evening hours.

¢ Develop or p ase print or audio-
visual educational and training
materials directed toward educating the
community on immunizations and
training student workers on
immunizations, outreach techniques,
and computer data entry. The use of
such material will be for students
exercises only and will not be used for
public use without obtaining the
appropriate Department clearances.

¢ Develop any other innovative’
programming the program proposes that
will allow the students to be more
effective in their roles in dealing with
the community.
FOR FURTHER INFORMATION CONTACT: For
information regarding the service
component of SOS activities, contact
Ms. Kelly Morton, Office of the Director,
BPHC, Parklawn Building, room 7-05,
5600 Fishers Lane, Rockville, Maryland
20857 or by phone at (301) 443-2380.
For information regarding the health
professions training component of SOS
activities contact Ms. Caroline Lewis,
Office of Program Development, BHPR,
Parklawn Building, room 8A-55, 5600
Fishers Lane, Rockville, Maryland
20857 or by phone at {301) 443-1530.
For information on the coordination of
activities within Philadelphia, contact
the SOS Program Director, Patricia
Gerrity, Associate Professor, La Salle
University School of Nursing, Box 808,
Philadelphia, Pennsylvania 19141 or by
phone {215) 951-1430.
OTHER GRANT INFORMATION: It has been
determined that the State of
Pennsylvania does not participate in
intergovernmental review of programs
under Executive Order 12372, as
implemented by 45 CFR part 100, which
allows States the option of setting up a
system for reviewing applications from
within their States for assistance under
certain Federal programs.

All grants awarded under this notice
are subject to the Public Health System
Reporting Requirements, and approved
by the Office of Management an
Budget (OMB) #0937-0195. Under these
requirements, the community-based
nongovernmental applicants were
instructed to prepare and submit a
Public Health System Impact Statement
(PHSIS). The PHSIS is intended to

rovide information to State and local
ealth officials to keep them apprised of

proposed health services grant

applications submitted by community-
based nongovernmental applicants who
are required to submit the g)llowing
information to the head of the
appropriate State and local health
agencies in the area(s) to be impacted no
later than the Federal application
receipt due date: (1) copy of the face
page of the application (SF 424); and (2)
a summary of the project (PHSIS), not to
exceed one page, which provides a
description of the population to be
served, a summary of the services to be
provided and a description of the
coordination planned with the
appropriate State or local health
agencies.

The OMB Catalog of Federal Domestic
Assistance number for each program is:
Community Health Center program, 93.224;
Health Care for the Homeless program,
93.151; Public Housing Primary Care
program, 93.927; Educational Assistance to
Individuals from Disadvantaged
Backgrounds, 93.822; Nursing Educational
Opportunities for Individuals from

" Disadvantaged Backgrounds, 93.178.

Dated: July 2, 1993.
William A. Robinson,
Acting Administrator.
[FR Doc. 93-16476 Filed 7-12-93; 8:45 am]
BILLING CODE 4160-15-9

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[W0-220-4320-02-24 1A)

Intent To Prepare an Environmental
Impact Statement

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of intent and scoping.

SUMMARY: The Department of the
Interior through the Bureau of Land
Management (BLM) gives nntice of its
intent to develop an environmental
impact statement (EIS) pursuant to
section 102(2)(e) of the National
Environmental Policy Act of 1969. This
EIS will analyze the effects of rangeland
management reform, including
proposed rulemaking. Comments and
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suggestions are invited on the scope of
the analysis. This notice also invites
participation of affected Federal, State,
and local agencies, as well as affected
Indian tribes and other interested
persons.

DATES: Written comments on the scope
of the EIS will be accepted until July 23,
1993. Comments received after this date
may not be considered in developing
the EIS.

ADDRESSES: Scoping comments should
be sent to: Bureau of Land Management,
Division of Rangeland Resources (220),
1849 C Street, NW,, Washington, DC
20240.

FOR FURTHER INFORMATION CONTACT:
Write to the above address or call Dave
Darby at (202) 208—4790; facsimile (202)
219-0902.

SUPPLEMENTARY INFORMATION: The last
major revisions to 43 CFR part 4100,
including the establishment of the
current fee formula in regulations,
occurred in 1988. Since then, new
information on range practices and
conditions has been generated by
various studies, and General Accounting
Office audits, These studies led to the
following reports: Report of the
Secretaries of Agriculture and the
Interior, Grazing Fee Review and
Evaluation Update of the 1986 Final
Report; Grazing Fee Review and -
Evaluation Final Report, 1979-1985;
and 1966 Western Livestock Grazing
Survey. Mangrof the changes to be
proposed address the findings of these
studies.

The BLM administers approximately
165,000,000 acres of public lands,
frimarily in the western United States,
or livestock grazing. There are more
than 20,000 operators grazing livestock
on these public lands. The Department
intends to initiate a proposal for
rangeland reform, including specific
regulatory language. These proposed
changes may constitute a major Federal
action significantly affecting the quality
of the natural and human environment.
Possible alternatives to be considered
are no action, different fee formulas, and
various rangeland management and
livestock grazing administration
practices.

The Forest Service, U.S. Department
of Agriculture, will be a cooperating
agency in the preparation of this EIS in
accordance with Council on ,
Environmental Quality regulations (40
CFR 1501.6 and 1508.5) for the purpose
of making an agency decision related to
the establishment of a formula for
calculating grazing fees.

This EIS will address several areas of
rangeland management reform,
including, but not limited to: The

" July 9, 1893: Flagstaff,

Federal grazing fee, subleasing,
unauthorized use (trespass), affected
interest, suspended and extended non-
use, placing decisions in full-force and
effect, debarment, issuing grazing
preference and permits, prohibited acts,

ermit or lease tenure, grazing advisory

oards, range improvement ownership,
establishment of an ecosystem
framework for rangeland management,
and establishment of National Standards
and Guidelines for Grazing,.

The Secretary of the Interior during
June 1993 conducted public meetings in
the West to obtain public views on the
grazing program. Although they were
not part of the formal scoping process,
the Bureau of Land Management will
consider the views expressed in these
meetings. These meetings were held in

- the following locations:

April 30, 1993: Bozeman, Montana

y 1, 1993: Reno, Nevada .
May 5, 1993: Grand Junction, Colorado
May 6, 1993: Albuquerque, New Mexico
zona
Carson W, Pope,
Acting Director, Bureau of Land Management.
[FR Doc. 93-16575 Filed 7-12-93; 8:45 am]
BILLING CODE 4310-84-M

Minerals Management Service
Reestablishment of the Royalty
Management Advisory Committee

AGENCY: Minerals Management Service
(MMS), Interior.
ACTION: Notice of reestablishment.

SUMMARY: The Secretary of the Interior
(Secretary) is reestablishing the Royalty
Management Advisory Committee
(RMAC) Charter, which expired
February 25, 1993. The new Charter will
terminate in 2 years. This
reestablishment is required to allow
RMAC to comment on the development
of new raoyalty management policies and
procedures. This Notice is published in
accordance with section 9(a)(2} of the
Federal Advisory Committee Act (Pub.
L. 92-463), and this reestablishment
action has been reviewed and concurred
with by the Administrator of the
General Services Administration,

" FOR FURTHER INFORMATION CONTACT: Jim

Shaw, Minerals Management Service,
Associate Director for Royalty
Management, Denver Office, Denver
Federal Center, Building 85, P.O. Box
25165, Denver, CO, 80225, telephone
number (303) 231-3058.
SUPPLEMENTARY INFORMATION: The
RMAC was initially chartered in August
1985 and subsequently rechartered
twice with the last Charter expiring on
February 25, 1993. It is a viable

mechanism for the Department of the
Interior to solicit the viewpoints of
organizations most affected by Royalty-
related policies. The RMAC, a8
representatives of MMS constituencies,
provides advice and recommendations
on proposed changes for improvement
of the Royalty Management Program
that have been and are of continuing
interest to States, Indian tribes, Indian
allottees, and industry. The RMAC
consists of members representing the
diversified interests of these groups. The
Department has no other capabilities to
meet these objectives through other
organizations or committees.
Certification: I hereby certify that the
Royalty Management Advisory
Committee is in the public interest in
connection with the performance of
duties imposed on the Department of
the Interior by numerous legislative
requirements, most recently by the

. Federal Oil and Gas Royalty

Management Act of 1982 (30 U.S.C.
1701 et seq.). Significant and continuing
statutory requirements can also be
found in the Allotted Lands Indian
Leasing Act of May 11, 1938 (25 U.S.C.
396 et seq.), the Tribal Lands Leasing
Act of May 11, 1938 (25 U.S.C. 396a et
seq.), the Minerals Lands Leasing Act of
February 25, 1920 {30 U.S.C. 181 et
seq.}, the Submerged Lands Act of 1953
(43 U.S.C. 1301 et seq.), the Outer
Continental Shelf Lands Act of 1953 (43
U.S.C. 1331 et seq.) as amended in 1978
(43 U.S.C. 1801 et seq.), and the Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1711).

Dated: July 6, 1993,
Bruce Babbitt,
Secretary of the Interior.
[FR Doc. 93-16526 Filed 7-12-93; 8:45 am]}
BILLING CODE 4310-MR-M

INTERSTATE COMMERCE
COMMISSION

[Docket No. AB-6 (Sub. #351X)]

Exemption and Interim Trail Use or
Abandonment; Burlington Northern
Railroad Co.; in St. Cloud, Stearns
County, MN

Decided: July 7, 1993.

Burlington Northern Railroad
Company (BN) has filed a notice of
exemption under 49 CFR part 1152
subpart F~—Exempt Abandonments to
abandon its 2.86-mile line of railroad
between milepost 59.50 and milepost
62.45 in St. Cloud, Stearns County, MN.

BN has certified that: (1) No local
traffic has moved over the line for at
least 2 years; (2) there is no overhead
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traffic on the line; (3) no formal
complaint filed by a user of rail service
on the line (or by a State or local
government entity acting on behalf of
such user) regarding cessation of service
over the line either is pending with the
Commission or with any U.S. District
Court or has been decided in favor of
the complainant within the 2-year
period; and (4) the requirements at 49
CFR 1105.7, 49 CFR 1105.8, 49 CFR
1105.11, 49 CFR 1105.12 (newspaper
publication), and 49 CFR 1152.50(d)(1)

. (notice to governmental agencies) have
been met.

On May 17 and May 20, 1993, prior
to the filing of the notice of exemption,
the City of St. Cloud, MN, filed a
statement indicating its willingness to
assume financial responsibility for
interim trail use and rail banking of the
line pursuant to the National Trails
System Act (Trails Act), 16 U.S.C.
1247(2), and the Commission’s
implementing regulations at 49 CFR
1152.29. By letter filed on June 3, 1993,
BN responded that it was amendable to
issuing a notice of interim trails use
once the notice of exemption is filed.

While a request for interim trail use
need not be filed until 10 days after the
date of the notice of exemption is
published in the Federal Register (49
CFR 1152.29(b)(2)), the provisions of 16
U.S.C. 1247(d) are applicable and all of
the criteria for imposing interim trail
use/rail banking have been met.
Accordingly, in light of BN’s
willingnass to enter into negotiations,
an NITU will be issued under 49 CFR
1152.29. The parties may negotiate an
agreement during the 180-day period
prescribed below. If no agreement is
reached within 180 days, BN may fully
abandon the line. See 49 CFR
1152.29(d)(1).

The City of St. Cloud’s filing of a trail
use request does not preclude other
parties from filing interim trail use
requests within 10 days after the
publication of the notice of this
exemption in the Federal Register, See
§1152.29(a). Any other political
subdivision, state or qualified private
entity interested in acquiring or using
the involved right-of-way for interim
trail use/rail banking may file an
appropriate request by July 23, 1993. BN
is directed to respond to all such
requests. Use of the right-of-way for trail
purposes is subject to restoration for
railroad purposes.

The City of St. Cloud alternatively
requests the imposition of a 180-day
public use condition precluding BN
from disposing of the real estate to any
entity other than a public user.
Moreover, it requests that BN retain for
180 days from the effective date of the

‘acquire the righ

abandonment all structures (e.g.,

- bridges, trestles, tunnels) on the right-of-

way that are necessary for future
recreational trail use, unless the real
estate is sold or transferred to a public
user.

A request for a public use condition
must conform with 49 CFR 1152.28(a)(2)
and, as specified there, it must set forth:
(1) The condition sought; (2) the public
importance of the condition; (3) the
period of time for which the condition
would be effective; and (4) justification
for the time period. Because the
potential trail user has met these
criteria, a 180-day public use condition
will also be imposed. We note that a
public use condition is not imposed for
the benefit of any one potential
purchaser, but rather to provide an
opportunity for any interested person to
t-of-way that has been
found suitable for public purposes,
including trail use.

As a condition to this exemption, any
employee adversely affected by the
abandonment shall be protected under
Oregon Short Line R. Co.—
Abandonment—Goshen, 360 1.C.C. 91
(1979). To address whether this
condition adequately protects affected
employees, a petition for partial
revocation under 49 U.S.C. 10505(d)
must be filed. .

Provided no formal expression of
intent to file an offer of financial
assistance (OFA) has been received, this
exemption will be effective on August
12, 1993, unless stayed pending
reconsideration. Petitions to stay that do
not involve environmental issues,?
formal expressions of intent to file an
OFA under 49 CFR 1152.27(c)(2),2 and
trail use/rail banking requests under 49
CFR 1152.29 3 must be filed by July 23,

1993, Petitions to reopen or requests for .

public use conditions under 49 CFR
1152.28 must be filed by August 2,
1993, with: Office of the Secretary, Case
Control Branch, Interstate Commerce
Commission, Washington, DC 20423,

A copy of any pleading filed with the
Commission should be sent to
applicant’s representative: Sarah J.

' A stay will be issued routinely by the
Commission in those proceedings where an
informed decision on environmental issues
(whether raised by a party or by the Commission‘s
Section of Energy and Environment in its
independent investigation) cannot be made before
the effective date of the notice of exemption. See
Exemption of Out-of-Service Rail Lines, 5 1.C.C. 2d
377 (1989). Any entity seeking a stay involving
environmental concems is encouraged to file its
request as soon as possible in order to permit the
Commission 'to review and act on the request before
the effective date of this exemption.

2 See Exempt. of Rail Abandoment—Offers of
Finan. Assist., 4 1.C.C. 2d 164 (1987).

3 The Commission will accept a late-filed trail use
request as long as it retains jurisdiction to do so.

Whitley, Esq., Burlington Northern
Railroad Company, 3800 Continental
Plaza, 777 Main Street, Fort Worth, TX
76102-5384.

If the notice contains false or
misleading information, the exemption
is void ab initio.

BN has filed an environmental report
which addresses the abandonment's
effects, if any, on the environmental and
historic resources. The Section of
Energy and Environment (SEE) will
issue an environmental assessment (EA)
by July 16, 1993. Interested persons may
obtain a copy of the EA by writing to
SEE (room 3219, Interstate Commerce
Commission, Washington, DC 20423) or
by calling Elaine Kaiser, Chief of SEE,
at (202) 927-6248. Comments on
environmental and historic preservation
matters must be filed within 15 days
after the EA is available to the public.

Environmental, historic preservation,
or other trail use/rail banking conditions
will be imposed, where appropriate, in
a subsequent decision.

It is ordered:

1. Subject to the conditions set forth
above, BN may discontinue service,
cancel tariffs for this line on not less
than 10 days’ notice to the Commission,
and salvage track and related material
consistent with interim trail use/rail
banking after the effective date of this
notice of exemption and NITU. Tariff
cancellations must refer to this notice of
exemption and NITU by date and docket
number.

2. The abandonment of the above-
described line is subject to the condition
that BN leave intact the right-of-way,
including all bridges, trestles, culverts,
tunnels, and other similar structures
(but not track or track materials), for a
period of 180 days from the effective
date of this exemption, to enable any
State or local government agency or
other interested person to negotiate the
acquisition of the line for public use.

3. If an interim trail use/rail banking
agreement is reached, it must require
the trail user to assume, for the term of
the agreement, full responsibility for
management of any liability arising out
of the transfer or use of (unless the user
is immune from liability, in which case
it need only indemnify BN against any
potential liability) and the payment of
any and all taxes that may be levied or
assessed against the right-of-way.

4. Interim trail use/rail banking is
subject to the future restoration of rail
service. "

5. If the user intends to terminate trail
use, it must send the Commission a
copy of this notice of exemption and
NITU and request that it be vacated on
a specified date.
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6. If an agreement for interim trail
use/rail banking is reached by the 180th
day after publication of this notice,
interim trail use may be implemented.

If no agreement is reach by the 180th
day, BN may fully abandon the line.

7. Provided no formal expression of
intent to file an offer of financial-
assistance has been received, this notice
of exemption and NITU will be effective
August 12, 1993.

By the Commission, Joseph H. Dettmar,
Acting Director, Office of Proceedings.
Sidney L. Strickland, Jr.,

Secretary.
(FR Doc. 83-16527 Filed 7-12-93; 8:45 am)
BILLING CODE T7035-01-M

[Docket No. AB-343 (Sub-No. 2X)]

Wisconsin Department of
Transportation—Abandonment
Exemption—in Winnebago County, Wi

[Docket No. AB-383 (Sub-No. 1X)]

Wisconsin & Southern Rallroad Co.—
Discontinuance Exemption—in
Winnebago County, Wi

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of exemption.

SUMMARY: The Commission exempts
from the prior approval requirements of
49 U.S.C. 10903-10904 the
abandonment by the Wisconsin
Department of Transportation and the
discontinuance of service by Wisconsin
& Southern Railroad Co. of 2.1 miles of
-the Oshkosh Subdivision rail line
extending between mileposts 185.6 and
187.7 in Oshkosh, Winnebago County,
WI, subject to environmental and
standard labor protective conditions.
The transactions are also exempted from
the offer of financial assistance and
public use procedures of 49 U.S.C.
10905 and 10906, respectively.

DATES: This exemption will be effective
on July 13, 1993. Petitions to reopen
must be filed by August 7, 1993.

ADDRESSES: Send pleadings referring to
Docket Nos. AB-343 (Sub-No. 2X) and
AB-383 (Sub-No. 1X) to (1) Office of the
Secretary, Case Control Branch,
Interstate Commerce Commission,
Washington, DC 20423 and (2) John D.
Heffner, Gerst, Heffner, Carpenter &
Precup, 1700 K Street, NW., Suite 1107,
Washington, DC 20006.

FOR FURTHER INFORMATION CONTACT:
Richard B. Felder.(202) 927-5610. (TDD
for hearing impaired: (202) 927-5721.)
SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission's decision. To purchase

a copy of the full decision, write to, call,
or pick up in person from Dynamic
Concepts, Inc., room 2229, Interstate
Commerce Commission Building,
Washington, DC 20423. Telephone:
(202) 289-4357/4359. (Assistance for
the hearing impaired is available
through TDD services (202) 927-5271.)

Decided: june 30, 1993,

By the Commission, Chairman McDonald,
Vice Chairman Simmons, Commissioners
Phillips, Philbin, and Walden.

Sidney L, Strickland, Jr.,

Secretary.

{FR Doc. 93-16528 Filed 7-12-93; 8:45 am)
BILLING CODE 7035-01-P

DEPARTMENT OF LABOR
Office of the Secretary

Commission on the Future of Worker-
Management Relations; Notice of
Meeting

AGENCY: Office of the Secretary, Labor.
ACTION: Notice of public meeting.

SUMMARY: The Commission on the
Future of Worker-Management Relations
was established in accordance with the
Federal Advisory Committee Act
(FACA) Pub. L. 92-463. Pursuant to
section 10(a) of FACA, this is to
announce that the Commission will
meet at the time and place shown
below.
TIME AND PLACE: The meeting will be
held on Wednesday, July 28, 1993 from
10 to 4:30 p.m. Conference Room N-
3437 A-D in the Department of Labor,
200 Constitution Avenue, NW.,
Washington, DC,
AGENDA: The agenda for the meeting is
as follows: Five or six presentations of
workplace committees and other forms
of participation drawn from:

» Large and small enterprises;

¢ Manufacturing and service

. industries; and

s Workplaces under collective
agreements and workplaces with no
collective agreements.

PUBLIC PARTICIPATION: The Commission
will be in session from 10 a.m. to 12
noon when it will recess for lunch and
will return at 1 p.m. Seating will be
available to the public on a first-come,
first-serve basis. Handicapped
individuals wishing to attend should

- contact the Commission to obtain

appropriate accommodations.
Individuals or organizations wishing to
submit written statements should send
11 copies to Mrs. June M. Robinson,
Designated Federal Official,
Commission on the Future of Worker-

‘Management Relations, U.S. Department
. of Labor, 200 Constitution Avenus,

NW., Room C~2318, Washington, DC
20210.

FOR FURTHER INFORMATION CONTACT:
Mrs. June M. Robinson, Designated
Federal Official, Commission on the
Future of Worker-Management
Relations, U.S. Department of Labor,
room C~2318, 200 Constitution Avenue,

NW., Washington, DC 20210, telephone

(202) 219-9148. .

Signed at Washington, DC, this 7th day of
July 1993,

_ Robert B. Reich,

Secretary of Labor.
{FR Doc. 93-16548 Filed 7-12-93; 8:45 am]
BILLING CODE 4510-23-4

Glass Celling Commisslon; Notice of
Meeting

SUMMARY: Pursuant to title II of the Civil
Rights Act of 1991 (Pub. L. 102-166)
and section 9 of the Federal Advisory
Committee Act (FACA) (Pub. L. 92462,
5 U.S.C. app. II} a Notice of
Establishment of the Glass Ceiling
Commission was published in the
Federal Register on March 30, 1992 (57
FR 10776). Pursuant to section 10(a) of
FACA, this is to announce a meeting of
the Commission which is to take place
Thursday july 29, 1993. The purpose of
the Commission is to, among other
things, focus greater attention to the
importance of eliminating artificial
barriers to the advancement of women
and minorities to management and
decisionmaking pasitions in business.
The Commission has the practical task
of: (a) Conducting basic research into
the practices, policies and manner in
which management and decisionmaking
positions in business are filled; (b)
conducting comparative research of
businesses and industries in which
women and minorities are promoted to
management and decisionmaking
positions, and businesses and industries
in which women and minorities are not
promoted to such positions; and (c}
recommending measures designed to
enhance opportunities for and the
elimination of artificial barriers to the
advancement of women and minorities
to management and decisionmaking
positions.

TIME AND PLACE: The meeting will be
held on Thursday, July 29, 1993, from
9-12 Noon and 1:30 p.m. to 4 p.m. in
Room C-5310, Seminar Room 1B, of the
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC.

AGENDA: The agenda for the meeting is
as follows:
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(1) Remarks by Secretary of Labor
Reich;

{b) Brief remarks from
Commissioners;

(c) Discussion of Commission
workplan;

(d) Criteria for Frances Perkins-
Elizabeth Hanford Dole Award; and

(e) Ancillary considerations attendant
to carrying out Commission activities.

{f) Public comments—time permitting.
PUBLIC PARTICIPATION: The meeting will
be open to the public. Seating will be
available to the public on a first-come,
first-serve basis—seats will be reserved
for the media. Disabled individuals
should contact the Commission no later
than July 20 to request accommodation
for their disability. Individuals or
organizations wishing to submit written
statements should send ten (10) copies
to Ms. Joyce Miller, Executive Director,
Glass Ceiling Commission, U.S.
Department of Labor, 200 Constitution
Avenue, NW,, Room §-2233,
Washington, DC 20210, Written
statements must be received on or
before July 26, 1993, to be included in
the record of the meeting. Any member
of the public who wishes to speak at
this mesting should indicate, in
advance, the nature of the intended
presentation. The amount of time for
each presentation will be limited to no
more than five minutes.
FOR FURTHER INFORMATION CONTACT:
Ms. Joyce Miller, Executive Director,
Glass Ceiling Commission, U.S.
Department of Labor, S~2233,
Washington, DC 20210, telephone
number (202) 219-7342,

Signed at Washington, DC, this 7th day of
July, 1993,
Robert Reich,
Secretary of Labor.
[FR Doc. 93-16549 Filed 7-12-93; 8:45 am]
BILLING CODE 4510-23-M

Occupational Safety and Health
Administration

{Docket No. NRTL-1-89]

ETL Teatlng Laboratories, Inc.

AGENCY: Occupational Safety and Health
Administration, Department of Labor.
ACTION: Notice of expansion of current
recognition as a nationally recognized
testing laboratory.

SUMMARY: This notice announces the
Agency’s final decision on the ETL

Testing Laboratories, Inc. application for

expansion of its recognition as a
Nationally Recognized Testing
Laboratory {NRTL) under 29 CFR
1910.7. . :

FOR FURTHER INFORMATION CONTACT:
Office of Variance Determination, NRTL
Recognition Program, Occupational
Safety and Health Administration, U.S.
Department of Labor, Third Street and
Constitution Avenue, NW,, room N3653,
Washington, DC 20210.

SUPPLEMENTARY INFORMATION:
Notice of Final Decision

ETL Testing Laboratories, Inc. (ETL),
previously made application pursuant
to section 6(b) of the Occupational
Sefety and Health Act of 1970, (84 Stat.
1593, 29 U.S.C. 655), Secretary of
Labor’s Order No. 9-83 (48 FR 35763),
and 29 CFR 1910.7, for recognition as a
Nationally Recognized Testing
Laboratory (see 54 FR 8411, 2/28/89),
and was so recognized (see 54 FR 37845,
9/13/89).

ETL subsequently anlied for an
expansion of its initial recognition as a
Nationally Recognized Testing
Laboratory. After the procedural
requirements outlined in 29 CFR 1910.7,
Appendix A were fulfilled, ETL’s
recognition was expanded to include 29
additional test standards (product
categories) (See 54 FR 37845, 9/13/89;
55 FR 51971, 12/18/90; as corrected 56
FR 2953, 1/25/91).

ETL submitted a second request to
further expand its recognition as a
Nationally Recognized Testing
Laboratory pursuant to 29 CFR 1910.7.
This request was reviewed by the
Agency and a notice of the request for
expansion and request for comments
was published in the Federal Register
on November 18, 1992 (57 FR 54422; see
Exhibit 19). ,

There were two responsss to this
Federal Register notice of application
and preliminary finding. Both
respondents supported the expansion of
ETL's recognition-as an NRTL. (See
Exhibits 20-1 and 20-2.)

It is OSHA's determination that ETL
Testing Laboratories, Inc, has
demonstrated that it can adequately test
and certify products under the
requested test standards,

Notice is hereby given that ETL’s
recognition as a Nationally Recognized
Testing Laboratory has been expanded
to include the test standards (product
categories) listed below.

Copies of all pertinent documents
(Docket No. NRTL~1-89), are available
for inspection and duplication at the
Docket Office, Room N-2634,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Third Street and Constitution
" Avenue, NW., Washington, DC 20210.

The addresses of the laboratories
covered by this recognition are: ETL

Testing Laboratories, Inc., Cortland
Safety Division, Industrial Park,
Cortland, New York 13045, ETL Testing
Laboratories, Inc., 5855-P Oakbrook
Parkway, Norcross, Georgia 30093, ETL
Testing Laboratories, Inc., West Coast
Division, 660 Forbes Boulevard, South
San Francisco, California 94080,

Final Decision and Order

Based upon the facts found as part of
the ETL Testing Laboratories, Inc. :
original recognition, including details of
necessary test equipment, procedures,
and special apparatus or facilities
needed, adequacy of the staff, the
application(s), documentation
submitted by the applicant (see Exhibits
18 A and 18 B), comments submitted by
the public, and the OSHA staff finding
including the original On-Site Review
Report, as well as the evaluation of the
current request {see Exhibit 18 C},
OSHA finds that ETL Testing
Laboratories, Inc. has met the
requirements of 29 CFR 1910.7 for
expansion of its present recognition to
test and certify equipment or materials,

Pursuant to the authority in 29 CFR
1910.7, the ETL Testing Laboratories,
Inc. recognition is hereby expanded to
inctlude the 62 additional test standards
{product categories) cited below, subject
to the conditions listed below. This
recognition is limited to equipment or
materials which, under 29 CFR Part
1910, require testing, listing, labeling,
approval, acceptance, or certification by
a Nationally Recognized Testing
Laboratory. This recognition is limited
to the use of the following 62 additional
test standards for the testing and
certification of equipment or materials
included within the scope of these
standards,

ETL has stated that these standards
are used to test equipment or materials
which can be used in environments
under OSHA's jurisdiction, and OSHA
has determined that they are
appropriate within the meaning of 29
CFR 1910.7(c).

ANSI/UL 62—Flexible Cord and Fixture
Wire

ANSI/UL 96—Lightning Protection
Components

ANSI/UL 198B—Class H Fuses

ANSI/UL 198D—High-Interrupting-Capacity
Class K Fuses )

ANSI/UL 198E—Class R Fuses

ANSI/UL 198F—Plug Fuses

ANSI/UL 198G—Fuses for Supplementary
Overcurrent Protection

ANSI/UL 198H—Class T Fuses

ANSI/UL 198L—DC Fuses for Industrial
Uses ‘

ANSI/UL 198M--Mine-Duty Fuses

ANSI/UL 207—Refrigerant Containing
Components and Accessories,
Nonelectrical
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ANSI/UL 244A—Solid-State Controls for
Appliances

ANSI/UL 347—High-Voltage Industrial
Control Equipment ‘

ANSI/UL 353—Limit Controls

ANSH/UL 372 ("—Primary Safety Controls for
Gas- and Qil-Fired Appliances

ANSI/UL 467—Electrical Grounding and
Bonding Equipment .

ANSI/UL 469—Musical Instruments and
Accessories

ANSI/UL 486 A—Wire Connectors and
Soldering Lugs for Use With Copper
Conductors

ANSI/UL 514A—Metallic Outlet Boxes,
Electrical

ANSI/UL 514B—Fittings for Conduit and
Outlet Boxes

ANSI/UL 514C—Nonmetallic Outlet Boxes,
Flush-Device Baxes and Covers

ANSI/UL 718—Nonmetallic Sheathes Cables

ANSI/UL 781®—Portable Electric Lighting
Units for Use in Hazardous (Classified)
Locations

UL 810—Capacitors

ANSI/UL 858—Personal Grooming -
Applicances :

ANSI/UL 877 @—Circuit Breakers and
Circuit-Breaker Enclosures for Use in
Hazardous (Classified) Locations

ANSI/UL 886 ®—Electrical Outlet Baxes and
Fittings for Use in Hazardous (Classified)
Locations

ANSI/UL 900—Test Performance of Air-Filter
Units

ANSI/UL 983—Surveillance Cameras

UL 1022—Line Isolated Monitors

ANSI/UL 1028—Electric Hair-Clipping and
-Shaving Appliances

UL 1047—Isolated Power Systems
Equipment

- ANSI/UL 1063—Machine-Tool Wires and
Cables

UL 1066—~Low-Voltage AC and DC Power
Circuit Breakers Used in Enclosures

ANSI/UL 1277—Electrical Power and Control
Tray Cables with Optional Optical-Fiber
Members

ANSI/UL 1286—0ffice Furnishings

ANSI/UL 1310—Direct Plug-In Transformer
Units

ANSI/UL 1409—Low-Voltage Video Products
Without Cathode-Ray-Tube Displays

ANSI/UL 1448—Systems of Insulating
Materials—General

UL 1449—Transient Voltage Surge
Suppressors .

ANSI/UL 1450—Motor-Operated Air
Compressars, Vacuum Pumps and Painting
Equipment

ANSI/UL 1557—Electrically Isolated
Semiconductor Devices

ANSI/UL 1559—Insect-Control Equipment,
Electrocution Type

ANSI/UL 1561—Large General Purpose
Transformers

UL 1562—Transformers, Distribution, Dry-

, 600 Volts

ANSI/UL 1563—Electric Hot Tubs, Spas, and
Associated Equipment

ANSli/Ul. 1573—Stage and Studio Lighting
Units

ANSI/UL 1574~—Track Lighting Systems

UL 1594—Sewing and Cutting Machines

ANSI/UL 1824—Light Industrial and Fixed
Electric Tools

ANSI/UL 1647—Motor-Operated Massage
and Exercise Machines . )
UL 1660—Liquid-Tight Flexible Nonmetallic

Conduit
ANSI/UL 1727—Commercial Electric

Personal Grooming Appliances
UL 1778—Uninterruptible Power Supply

Equipment
UL 1812—Ducted Heat Recovery Ventilators
UL 1815—Nonducted Heat Recovery

Ventilators
UL 1917—Solid-State Fan Speed Controls
UL 1995—Hoeating and Cooling Equipment
ANSI/IEEE C37.20.1—Metal-Enclosed Low

Voltage Power Circuit Breaker Switchgear
ANSI/IEEE C37.20.2—Metal-Clad and

Station-Type Cubicle Switchgear
ANSI/IEEE C37,20.3—Maetal-Enclosed

Interrupter Switchgear
ANSI/ISA $12.12™®—Electrical Equipment

for Use in Class 1, Division 2, Hazardous

(Classified) Locations :

1Testing and certification is limited to
equipment designed for use with “liquefied
petroleum gas” (“LPG” or “LP-Gas").

2Testing and certification is limited to
Class I locations.

Note: The use of ANSI/UL 913—
“Intrinsically Safe Apparatus and Associated
Apparatus for Use in Class [, II, end III,
Division I, Hazardous Locations”, for which
ETL has previously received recognition for
the testing and certification of products, is
hereby also limited to Class I, Division 1
locations.

ETL Testing Laboratories, Inc. must
also abide by the following conditions
of this expansion of its recegnition, in
addition to those already required by 29
CFR 1910.7:

This recognition does not apply to
any aspect of any program which is
available only to qualified
manufacturers and is based upon the
NRTL’s evaluation and accreditation of
the manufacturer’s quality assurance

ng‘m";

The Occupational Safety and Health
Administration shall be allowed access
to ETL's facilities and records for
purposes of ascertaining continuing
compliance with the terms of its
recognition and to investigate as OSHA
deems necessary;

If ETL has reason to doubt the efficacy
of any test standard it is using under
this program, it shall promptly inform
the organization that developed the test
standard of this fact and provide that
organization with appropriate relevant
information upon which its concerns
are based;

ETL shall not engage in or permit
others to engage in an
misrepresentation of the scope or
conditions of its recognition. As part of
this condition, ETL agrees that it will
allow no representation that it is either
a recognized or an accredited Nationally

Recognized Testing Laboratory (NRTL) -

without clearly indicating the specific
equipment or material to which this

recognition is tied, or that its
recognition is limited to certain
products;

ETL shall inform OSHA as soon as
possible, in writing, of any change of
ownership or key personnel, including
details;

ETL will continue to meet the
requirements for recognition in all areas
where it has been recognized; and

ETL will always cooperate with
OSHA to assure compliance with the
letter as well as the spirit of its
recognition and 29 CFR 1910.7.

EFFECTIVE DATE: This recognition will

become effective on July 13, 1993, and

will be valid for a period of five years

from the date of the original recognition,

September 13, 1989, until September 13,

1994, unless terminated prior to that

date, in accordance with 29 CFR 1910.7.
Signed at Washington DC, this 6th day of

July, 1993, :

David C. Zeigler,

Acting Assistant Secretary.

{FR Doc. 93-16550-1 Filed 7-12-93; 8:45

- am)

BILLING CODE 4510-2¢-M

[Docket No. NRTL-2-81]
GTE TestMark Laboratories

AGENCY: Occupational Safety and Health
Administration, Department of Labor.

ACTION: Request for additional
comments on the GTE TestMark
Laboratories’ application for recognition
as a nationally recognized testing
laboratory.

SUMMARY: This notice re-opens the
record for additional comments
concerning whether GTE TestMark
Laboratories can meet the independence’
requirement for recognition as a
nationally recognized testing laboratory
(NRTL) under 29 CFR 1910.7,

DATES: Additional comments must be
submitted by August 12, 1993.

ADDRESS: Send comments to: NRTL
Recognition Program, Office of Variance
Determination, Occupational Safety and
Health Administration, U.S. Department
of Labor, Third Street and Constitution
Avenue, NW,, room N3653,
Washington, DC 20210.

FOR FURTHER INFORMATION CONTACT:
Henry Woodcack, Acting Director,
Office of Variance Determination, NRTL
Recognition Program, Occupational
Safety and !-Iealga Administration, U.S,
Department of Labor, Third Street and
Constitution Avenue, NW., room N3653,
Washington, DC 20210.
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SUPPLEMENTARY INFORMATION:
1. Background

A Notice of Application for the
recognition of GTE TestMark
Laboratories (TML) for recognition as a
nationally recognized testing laboratory
(NRTL) and Preliminary Finding was
published in the Federal Register, July
8, 1992 (57 FR 30235). The American
Council of Independent Laboratories,
Inc. (ACIL), raised several issues
concerning the independence of GTE
TestMark and opposed the Laboratory’s
application for recognition (Exhibit 4-
1). OSHA is requesting additional
comments on the independence issue
before determining whether GTE
TestMark Laboratories is eligible for
recognition as an NRTL.

IL Issues Raised by Comments

ACIL raised several issues concerning
GTE TestMark Laboratories’ application
for recognition as an NRTL. Most of
ACIL’s concerns were investigated and
answered by TML. However, the Agency
believes that the independence issue
raises novel questions of regulatory
interpretation and policy. The Agency
has decided that it would be beneficial
to solicit additional public comment on
whether GTE TestMark Laboratories can
meet the independence requirement in
29 CFR 1910.7, The full texts of both the
ACIL comment letter (Exhibit 4-1), and
the TML responss, are reproduced as
Appendix A below.

A. Independence

Section 1910.7(b)(3) requires that the
NRTL be completely independent of
employers subject to the tested
equipment requirements and of any
manufacturers, vendors and users of
equipment or materials being tested.
This independence requirement is
necessary to assure the integrity of the
testing activities.

In its application for recognition as an
NRTL, TML stated:

GTE Service Corporation is not actively
engaged in the manufacture of equipment of °
the type contemplated for testing under this
application. While GTE affiliates are engaged
in manufacturing, TML will not test their
products for the purpose of listing. TML is
not owned or controlled by a manufacturer
of equipment * * * Security of employment
for lab employees is not under the influence
or control of manufacturers or suppliers (Ex.
2.A).

ACIL questioned TML's independence
status and suggested three reasons why
GTE TestMark Laboratories had failed to
meet the independence criteria set forth
in 29 CFR 1910.7(b)(3). ,

"First, ACIL claimed that TML was not
completely independent of employers

. subject to the tested equipment

requirements because its parent, GTE
Telephone Operations, is a user of the
tested equipment. TML’s application for
NRTL recognition states that *GTE
TestMark Laboratories is owned by the
GTE Service Corporation and is part of
the GTE Telephone Operations, which
provides telecommunications services
in many States and two forei
countries.” According to ACIL, GTE
Telephone Operations is TML's
immediate parent and as a service
provider it procures and uses
telecommunications equipment.
Therefore, TML cannot be an NRTL
because its parent, GTE Telephone
Operations, is subject to the
requirements as a user of tested
equipment. ACIL expressed concern
that if NRTL status is granted, TML
would be testing equipment used by its
parent or a competitor that provides
similar service. According to ACIL, this
could present a potential conflict of
interests.

Second, ACIL argued that TML is not
completely independent of any
manufacturer of equipment or materials
being tested because TML stated in its
application that it has affiliates that are
engaged in manufacturing. TML's
application for NRTL recognition states
“While GTE affiliates are engaged in
manufacturing, TML will not test their
products for the purpose of listing."”
According to ACIL, a relationship
described as *affiliates” does not
constitute complete independences.
Moreover, ACIL expressed concern that
although testing may not be done for
GTE, cases may arise when TML could
be testing a product with parts from
GTE or one of GTE's subsidiaries,
suppliers or customers. It is ACIL’s
opinion that the complexity of product
manufacturing contributes to the
likelihood that TML will be placed in a
compromising position of testing 8 GTE
or GTE-related part. Therefore,
according to ACIL, TML's disclaimer
that it will not test the affiliates
products cannot be guaranteed.

Third, ACIL expressed concern about
TML'’s testing of non-GTE
manufacturer’s products. According to
ACIL, the “affiliation” of TML with GTE
compromises TML's ability to fully
scrutinize another manufacturer’s
products or leaves margin for bies.

OSHA has considered ACIL's
comments and believes they may have
merit. In addition to the issues raised by
ACIL, the Agency is concerned about
the organizational structure of GTE
Service Corporation and GTE TestMark
Laboratories. The organizations appear
to have “interlocking” corporate officers
and this too many constitute a potential

conflict of interest and be contrary to
the independence requirement in 29
CFR 1910.7. The Agency is concerned
that in some cases such an arrangement
may compromise the ability of the
laboratory to produce test results which
are objective and unbiased and might
adversely impact the independence of
GTE TestMark Laboratories.

OSHA believes that further
consideration is necessary at this point
and s inviting the public to submit
additional comments or information
concerning the degree of independence
of the applicant and whether it is.
lndepengent within the meaning and
spirit of 29 CFR 1910.7,

II1, Requests for Comments and
Information

In light of the above discussion OSHA
solicits additional comments on GTE
TestMark Laboratories’ application for
recognition as an NRTL. The Agency is
particularly interested’in receiving
comments regarding whether GTE
TestMark Laboratories can meet the
requirement for independence required
under 29 CFR 1910.7. OSHA also
specifically requests comments on the
following questions:

(1) What conditions are required for a
laboratory to be considered independent
from manufacturers, suppliers, vendors, and
users of the products it tests? What criteria
should be used to determine independence
within the meaning of 29 CFR 1910.7?

(2) Can a laboratory be considered
independent if its parent organization
manufactures products of a type which it is
accredited to test and certify even where the
laboratory agrees not to certify any products
from the parent organization or its affiliates?

(3) Does the act of certifying products that
are manufactured by an affiliated or parent
organization’s potential competitor mean that
the laboratory cannot be considered
independent?

Copies of the TML application, the
laboratory survey report, and all
submitted comments, as received,
(Docket No. NRTL-2~91), are available
for inspection and duplication at the
Docket Office, room N 2634,
Occupational Safety and Health
Administration, U.S. Department of
Labor, at the abovae address.

Authority and Signature

This document was prepared under
the direction of David C. Ziegler, Acting
Assistant Secretary of Labor for
Occupational Safety and Health, U.S,
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210, It
is issued pursuant to section 6(b) of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 855).
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Signed at Washington, DC this 6th day of
July ,1993.

David C. Zesigler,

Acting Assistant Secretary.

[FR Doc. 93-16551 Filed 7-12-93; 8:45 am]
BILLING CODE 4510-26-M ’

[Docket No. NRTL~1-88]

MET Laboratories, Inc.

AGENCY: Ocupational Safety and Health
Administration, Department of Labor.
ACTION: Notice of request for expansion
of current recognition as a nationally
recognized testing laboratory.

SUMMARY: This notice announces the
application of MET Laboratories, Inc.
(formerly MET Electrical Testing
Company, Inc./Laboratory Division), for
expansion of its recognition as a
Nationally Recognized Testing
Laboratory (NRTL) under 29 CFR
1910.7, and presents the Agency’s
preliminary finding.

DATES: The last date for interested
parties to submit comments is August
12, 1993.

ADDRESSES: Send comments to: NRTL
Recognition Program, Office of Variance
Determination, Occupational Safety and
Health Administration, U.S. Department
of Labor, Third Street and Constitution
Avenue, NW., Room N3653,
Washington, DC 20210.

FOR FURTHER INFORMATION CONTACT:
Office of Variance Determination, NRTL
Recognition Program, Occupational

_ Safety and Health Administration, U.S.
Department of Labor, Third Street and
Constitution Avenue, NW., Room
N3653, Washington, DC 20210.
SUPPLEMENTARY INFORMATION: Notice is

hereby given that MET Laboratories, Inc.

(formerly MET Electrical Testing
Company, Inc.,/Laboratory Division)
which previously made application
pursuant to section 6(b) of the
Occupational Safety and Health Act of
1970 (84 Stat. 1593, 29 U.S.C. 655),
Secretary of Labor’s Order No. 1-83 (48
FR 35763), and 29 CFR 1910.7, for
recognition as a Nationally Recognized
Testing Laboratory (see 53 FR 49258,
12/6/88), and which was so recognized
(see 54 FR 21136, 5/16/89), has made
application for an expansion of its
current recognition, for the equipment
or materials listed below,

The address of the concerned
laboratory is: MET Laboratories, Inc.,
914 West Patapsco Avenue, Baltimore,
Maryland 21230.

Expansion of Recognition

MET Laboratories, Inc. (MET),
submitted an application for expansion

of its current recognition (Ex. 13), to
include the following test standards,
which are appropriate within the
meaning of 29 CFR 1910.7(c):

UL 763—Motor-Operated Commercial
Food Preparing Machines

ANSI/UL 859—Personal Grooming
Appliances

ANSI/UL 1409—Low-Voltage Video
Products Without Cathode-Ray-Tube
Displays

The NRTL Recognition Program staff
made an in-depth study of the details of
MET’s original recognition and
application and determined that MET
had the staff capability and the
necessary equipment to conduct testing
of products using the proposed test
standards. The NRTL staff determined
that an additional on-site review was
not necessary since the proposed
additional test standards were closely
related to MET's current areas of :
recognition.

Preliminary Finding

Based upon a review of the details of
MET's recognition and an evaluation of
its present application including details
of necessary test equipment, procedures,
and special apparatus or facilities
needed, the Assistant Secretary has
made a preliminary finding that the
equipment and expertise required to
certify products using the three
aforementioned standards are within the
capabilities of the laboratory, and that
the proposed additional test standards
(product categories) can be added to
MET’s recognition without the necessity
for an additional on-site review.

All interested members of the public
are invited to supply detailed reasons
and evidence supporting or challenging
the expansion of the current recognition
of MET Laboratories, Inc., as required by
29 CFR 1910.7, Submission of pertinent

written documents and exhibits shall be

made no later than August 12, 1993, and
must be addressed to the NRTL
Recognition Program, Office of Variance
Determination, room N 3653,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Third Street and Constitution
Avenue, NW., Washington, DC 20210.

Copies of all pertinent documents
(Docket No. NRT1.~1-88), are available
for inspection and duplication at the
Docket Office, room N 2634,
Occupational Safety and Health
Administration, U.D. Department of
Labor, at the above address.

Signed at Washington, DC, this 6th day of
July. 1993.

David C. Zeigler,

Acting Assistant Secretary.

[FR Doc. 93-16552 Filed 7-12-93; 8:45 am]
BILUNG CODE 4510-26-M

[Docket No. NRTL-3-90]

Southwest Research Institute

AGENCY: Occupational Safety and Health
Administration, Department of Labor.

ACTION: Notice of recognition as a

nationally recognized testing laboratory.

SUMMARY: This notice announces the
Agency’s final decision on the
application of the Southwest Research
Institute for recognition as a Nationally
Recognized Testing Laboratory (NRTL)
under 29 CFR 1910.7.

FOR FURTHER INFORMATION CONTACT:
@Office of Variance Determination, NRTL
Recognition Program, Occupational
Safety and Health Administration, U.S.
Department of Labor, Third Street and
Constitution Avenue, NW,, Room
N3653, Washington, DC 20210.

SUPPLEMENTARY INFORMATION:
Notice of Final Decision

Notice is hereby given that the
Southwest Research Institute (SwRI),
which made application for recognition
pursuant to 29 CFR 1910.7, has been
recognized as a Nationally Recognized
Testing Laboratory for the equipment or
material listed below.

The address of the.laboratory covered
by this recognition is: Southwest
Research Institute, 6620 Culebra Road,
Post Office Drawer 28510, San Antonio,
Texas 78228.

Background

The Southwest Research Institute is a
non-profit organization which was
established in 1947 and devoted to
industrial research. The Department of
Fire Technology in the Chemistry and
Chemical Engineering Division has been
engaged in various aspects of fire
technology for over 35 years, including
the testing and certification of various
products that are the subject of this
recognition. Laboratory-scale apparatus,
designed to meet up to 40 test
specifications, are housed in 11,100
square feet of laboratory space within
the 23,200 square feet of floor space of
the Department’s facilities on the west
campus of the Institute.

The Department of Fire Technology
has been recognized by the Council of
American Building Officials (CABO)
National Evaluation Service as a third-
party quality assurance and inspection
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agency. The SwRI staff has also
participated with numerous
organizations and committees .
addressing a variety of aspects of fire
technology. -

The Southwest Research Institute
applied to OSHA for recognition as a
Nationally Recognized Testing
Laboratory in May 1980, Additional
data was submitted as requested. An on-
site evaluation was conducted on
February 6th and 7th, 1991, and the
results discussed with the applicant
who responded [Ex. 3A(2)] with
appropriate corrective actions and

arifications to recommendations made
as a result of the survey (Ex. 3A(1)]
accomplished prior to the preparation of
the final report. This final on-site review
report (Ex, 3A) consisting of the on-site
evaluation of SWRI's testing facilities
and administrative and technical
practices, and the corrective actions
taken by SwRI in response to these
evaluations, and the OSHA staff
recommendation, were subsequently
forwarded to the Acting Assistant
Secretary for a preliminary finding on
the application. A notice of SwR